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1 IN THE UNITED STATES DISTRICT COURT 

2 EASTERN DISTRICT OF NEW YORK 

3 ROBERT A. FALISE; LOUIS KLEIN, )JR.; FRANK MACCHIAROLA; and ) 

4 CHRISTIAN E. MARKLEY, JR., as )Trustees, ) 

5 Plaintiffs, ) vs. ) 

No. 


6 THE AMERICAN TOBACCO COMPANY; ) 99 CV 7392(JBW)R.J. REYNOLDS 

TOBACCO COMPANY; ) Related to 

7 B.A.T. INDUSTRIES, PLC.; BROWN & ) 97 CV 7640(JBW)WILLIAMSON TOBACCO 

CORPORATION; ) 

8 PHILIP MORRIS INCORPORATED; )LIGGETT GROUP, INC.; and ) 

9 LORILLARD TOBACCO COMPANY, ) Defendants. ) 

10 _X 

11 

12 The videotaped deposition of JAMES J. HECKMAN,called for examination. 


pursuant to 
the 


Case 


taken 


13 Federal Rules of Civil Procedure of the UnitedStates District Courts 


pertaining to the taking of 

14 depositions, taken before SHARYN A. EVERMAN andMARY KAY BELCOLORE, a 
Notaries 


Public within and 

15 for the Counties of DuPage and Will, State oflllinois, and a Certified 
Shorthand Reporter of 

16 said state, at Suite 3900, 190 South LaSalleStreet, Chicago, Illinois, on 
the 20th day of 

17 June, A.D. 2000, at 9:40 a.m. 
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PRESENT: 

ORRICK HERRINGTON & SUTCLIFFE LLP, 

(666 Fifth Avenue, 

New York, New York 10103-0001), by: 

MR. JAMES L. STENGEL, 

appeared on behalf of the Plaintiffs; 
KIRKLAND & ELLIS, 

(655 Fifteenth Street, N.W., 

Washington, D.C. 20005), by: 

MS. BARBARA MACK HARDING, 

appeared on behalf of Defendant 
Brown & Williamson Tobacco Corporation; 
COLLIER SHANNON RILL & SCOTT, PLLC, 

(3050 K Street, N.W., 

Washington, D.C., 20007), by: 

MR. WILLIAM M. BAILEY, 

appeared on behalf of Defendant 
R.J. Reynolds Tobacco Company; 

REPORTED BY: SHARYN A. EVERMAN, CSR NO. 84-2315, 
MARY KAY BELCOLORE, CSR NO. 84-1813. 


ALSO PRESENT: 

JOSHUA YATES, VIDEOGRAPHER 
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THE VIDEOGRAPHER: Good morning. We are 

going on the video record at 9:40 a.m. 

My name is Joshua Yates, and I am a 
legal videographer in association with Esquire 
Video Services. My address is 155 North Wacker 
Drive, Chicago, Illinois. 

The court reporters today are Mary Kay 
Belcolore and Sharyn Everman, Esquire Deposition 
Services. 

Here begins the video deposition of 
James J. Heckman taking place at 190 South 
LaSalle, Suite 3900, Chicago, Illinois. 

Today's date is June 20th, 2000. This 
deposition is being taken in the matter Robert A. 
Falise, et al., versus American Tobacco Company, 
et al., in the United States District Court for 
Eastern Division of New York, Case No. 99 CV 7392. 

This deposition is being taken on 
behalf of the plaintiffs. The parties at who 
instance this deposition is being recorded on an 
audiovisual record device are the plaintiffs. 

Will counsel please state their names 
for the record? 

MR. STENGEL: James Stengel for the plaintiff 

3 

4 

trustees of the Manville Personal Settlement 
Trust. 

MS. HARDING: Barbara Harding on behalf of 
Brown & Williamson Tobacco Corporation. 

THE VIDEOGRAPHER: Will the reporter now 
swear in the witness, please? 

(WHEREUPON, the witness was duly 
sworn.) 

JAMES J. HECKMAN, 

called as a witness herein, having been first duly 
sworn, was examined and testified as follows: 
EXAMINATION 

BY MR. STENGEL: 

Q. Good more. Professor Heckman. 

First, do you prefer Doctor or 

Professor? 

A. Either. Probably professor is what I'm 
more commonly called. 

Q. Before we start, I take it from your 
disclosure you've not been a constant participant 
in depositions as of lately, but our joint purpose 
here is to create the clearest record possible. 

To that end, if you do not understand a 
question as I pose it, please stop me at that 

4 

5 

point and ask for a clarification because 
otherwise we, our clients, the judge, and the jury 
will all be forced to rely on whatever record we 
do produce. 

I will disclose at the start that I am 
not an econometrician; so to the extent my 
questions lack clarity because of a misuse of 
technical terminology, please also free feel to 
correct me, because, again, this is sworn 
testimony. We want it to be as accurate as 
possible. 
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Is that acceptable to you? 

13 


A. 

That's fine. 

14 


Q. 

When were you first retained in this 

15 

matter? 


16 


A. 

In the case — in the Falise matter? 

17 


Q. 

Falise matter, yes. 

18 


A. 

I believe it was in March or February. 

19 

I'm 

just 

trying to recall. I think it would have 

20 

been 

late February or early March of this year. 

21 

I'm 

not 

sure of the exact date. 

22 


Q. 

I think I may understand why there's a 

23 

little confusion. 

24 



You're also appearing as an expert in 
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1 two other cases called Blue Cross Blue Shield and 

2 National Asbestos Workers, correct? 

3 A. That's correct. Those are related, but 

4 distinct cases. 

5 Q. All right. Understanding that those 

6 are distinct cases, are you retained — and please 

7 don't identify the matter if you've been retained 

8 as an expert but not as of yet disclosed as a 

9 testimonial witness. 

10 Are you appearing or planning to appear 

11 on behalf of any other tobacco case other than the 

12 three cases, Falise, Blue Cross, and National 

13 Asbestos Workers? 

14 A. No. 

15 Q. Among those three cases, in which one 

16 of those were you first retained? 

17 A. I believe it would be Blue Cross and 

18 Blue Shield as the first case, the oldest case. 

19 Q. And when did that retention take place? 

20 A. Sometime in the summer of last year, 

21 summer of 1999. I don't know the exact date. I 

22 believe it would be something like maybe June, 

23 July of '99. 

24 I am not exactly sure though. 
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Q. And subsequently you were retained in 
National Asbestos Workers? 

A. Yes, I believe so. 

Q. And approximately when did that 

retention take place? 

A. I believe that starts to occur 
sometime — again, the dates — I'm not trying to 
be coy here. I just don't know the dates. 

My — to the best of my knowledge, it 
would be probably in October, early October, of 
last year as a follow-up from the Blue Cross Blue 
Shield work. 

Q. And your third retention was in Falise? 

A. Yes. 

Q. Can you describe — 

A. There was another case, I should 

mention, you know, that was dropped. The 
ironworkers case I think is a somewhat older case, 
and that somehow was settled or dropped. 

There was an early disclosure, early 
discussions on that case, but nothing — I gave no 
testimony or deposition in that case. 
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23 MR. STENGEL: Let's just take one minute. We 

24 will stay on the record, 
page 7 

page 8 

1 (Short pause .) 

2 BY MR. STENGEL: 

3 Q. Turning back to your initial retention 

4 in the Falise matter, who contacted you? 

5 A. The direct contact was through the firm 

6 of Lexecon. 

7 Are you asking for a law firm that 

8 contacted me directly? My links with were the 

9 firm of Lexecon, an economic consulting firm here 

10 in Chicago. 

11 Did you want the name of the law firm 

12 that was — 

13 Q. The name of the attorney, frankly, if 

14 you recall it. 

15 A. Well, I was working — it was an 

16 indirect matter, but I would guess the first 

17 contact in this matter was through Ellie 

18 Leibenstein, I believe, of Kirkland & Ellis. At 

19 least the initial meetings were, I think, convened 

20 under his — at his request. 

21 Q. And how did he describe, if at all, 

22 your expert task in the Falise matter? 

23 A. I'm not sure what you mean by 

24 "describe." Just what tasks did he ask me to do 
page 8 

page 9 

1 or what — 

2 Q. What did you understand that 

3 Mr. Leibenstein and his clients wanted you to do 

4 in this case? 

5 A. Okay. The primary purpose of my 

6 investigation was to examine the econometrics and 

7 statistical evidence used by Dr. Jeffrey Harris in 

8 the Falise case, so my role primarily was as an 

9 econometrician. 

10 But I also was asked as an economist, a 

11 microeconomist, with training in the theory of the 

12 consumer and work in related areas, including the 

13 theory of the firm, to evaluate some of the 

14 related arguments that arose in the analysis of 

15 data. 

16 Just to elaborate that point, the 

17 application of econometrics to data involves a 

18 slightly different set of tools than the 

19 application of statistics in the sense that it 

20 requires some knowledge of economic theory and the 

21 body of economic knowiedge as accumulated in 

22 empirical work as well as statistics. 

23 So I was asked to use that whole body 

24 of knowledge to comment on some reports, primarily 
page 9 

page 10 

1 Reports No. 1 and 4 that were filed by Dr. Harris 

2 in the Falise matter. 

3 Q. At that point, had you already 

4 undertaken a similar assignment with respect to 

5 National Asbestos Workers and Blue Cross? 

6 A. Similar is stretching it. Only because 

7 the nature of the case in Falise, the nature of 
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8 the statistical evidence is fundamentally 

9 different. Well, fundamentally is too strong, but 

10 is quite different. 

11 There is only a very minor reliance on 

12 some of the same statistical materials that, 

13 materials that are used in Blue Cross/Blue Shield 

14 and National Asbestos Worker case. So that in 

15 fact, the data issues are very different, are 

16 generally quite different in these cases. 

17 Some of the economic questions about 

18 consumer information and information about 

19 dissemination of information, those are common 

20 across the cases. 

21 But there are some real differences 

22 between this case and the other two. 

23 Q. To pick up on your last observation, 

24 just to see where our points of disagreement in 
page 10 

page 11 

1 fact are, would you agree or disagree with the 

2 proposition that consumers making, and I'll call 

3 them smoking decisions, whether they are 

4 initiation or cessation decisions, will react to 

5 new and material information? 

6 MS. HARDING: Object to form. 

7 BY THE WITNESS: 

8 A. I think that if we look at the records 

9 in the last 40 or 50 years of the response of 

10 consumers to information, beginning with the first 

11 revelations in the early '50s, and the subsequent 

12 '64 Surgeon General's report, I think the body of 

13 evidence suggests there were responses, 

14 substantial responses, both in the level of 

15 smoking and in the nature of what was smoked, when 

16 information became available through government 

17 sources. 

18 BY MR. STENGEL: 

19 Q. Do you think that the smoker's or 

20 potential smoker's consumption decision is in any 

21 way theoretically different from any other 

22 consumption decision? 

23 MS. HARDING: Object to form. 

24 BY THE WITNESS: 
page 11 

page 12 

1 A. There is a different body of knowledge, 

2 a different body of analysis that relates to a 

3 class of goods, a class of models, that economists 

4 use, called durable goods consumption. They are 

5 sometimes addictive capital more recently. 

6 There is a notion that certain 

7 decisions involve a, have long-term consequences; 

8 and therefore, the kind of economic theory used to 

9 analyze how consumers respond when they take into 

10 account long-term consequences of their actions is 

11 somewhat different from the decision, say, to buy 

12 food or look at some movie or something, where the 

13 long-term consequences may be quite small. 

14 So yes, there is a theory of durable 

15 goods consumption which is somewhat different 

16 analytically and more challenging empirically than 

17 standard consumer demand. 

18 BY MR. STENGEL: 
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19 Q. Would it be fair to say that the 

20 seminal work on the economics of addictive durable 

21 goods was Becker's work? 

22 MS. HARDING: Object to form. 

23 BY THE WITNESS: 

24 A. On durable goods, no. 

page 12 

page 13 

1 I think it's fair to say that the first 

2 work on durable goods goes back, well back into 

3 the '30s and '40s, in articles of Econometrica. 

4 I think what, I think the — because 

5 you mention Becker, I'll just add a remark; and 

6 that is that the theory Becker does, and Becker's 

7 important contribution is to apply the theory of 

8 durable goods consumption, life cycle decision 

9 theory, to an area which had been considered 

10 previously out of limits by economists; namely, to 

11 what is called sometimes addictive behavior. 

12 But analytically, it's very similar to 

13 a class of models that have been developed in the 

14 durable goods literature. 

15 But the application is quite novel, and 

16 I believe it is fundamental, fundamental 

17 contribution by Becker. 

18 BY MR. STENGEL: 

19 Q. And Becker's, one of Becker's 

20 contributions was to find, and I'm not speaking 

21 technically as an economist here obviously, find a 

22 way that the consumption of addictive goods could 

23 be reconciled with a rational marketplace 

24 behavior, is that correct? 
page 13 

page 14 

1 A. Yes. I think the single most important 

2 contribution of Becker's papers in this area, and 

3 they are joint with several co-authors, including 

4 Kevin Murphy, would be to rationalize in a 

5 behavioral model that has clearly defined actors 

6 and clearly defined constraints the phenomenon, 

7 what we might think of as addictive cycles; 

8 binges, busts, people going cold turkey. 

9 I believe that's a contribution that, 

10 yes, that I believe is a novelty of the work, that 

11 does apply to this addictive behavior. 

12 Q. And by importing the concept of 

13 rationality into addictive product consumption 

14 decisions, that means that those decisions like 

15 other market transactions are sensitive to 

16 information flows, correct? 

17 MS. HARDING: Object to form. 

18 BY THE WITNESS: 

19 A. Those decisions certainly, I mean, when 

20 you ask what information is, information would be 

21 information about a wide range of things, 

22 including price, quality, risk, yes, that's an 

23 application of the theory, that a variety of 

24 things that affect your budget constraint, that's 
page 14 

page 15 

1 information, and things that affect the structure 

2 of the, your perception of what the returns and 

3 the costs are more generally. 
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Economists use the word full price and 
resource constraints. And information, more 

6 information about those changes the behavior, 

7 would have changed the behavior. 

8 BY MR. STENGEL: 

9 Q. When you say full price, and again we 

10 will limit this to the context of consumption 

11 decisions relating to addictive goods, you I 

12 believe are including in that components like 

13 price as well as future health risks, if any, from 

14 the product? 

15 A. The entire package of information 

16 attributes of the project, of the good, that's 

17 right. 

18 It would include price, risks, 

19 information, that would be relevant, and 

20 information about cessation of risks, for example, 

21 if there was a period of forgiveness from the risk 

22 once say smoking was dropped; so yes, the full set 

23 of information. 

24 Q. When we talk about that full set of 

page 15 

page 16 

1 information — strike that. 

2 As an economist, you use addiction in a 

3 different way than a psychologist or physician 

4 would, correct? 

5 A. There is a very basic difference 

6 between the way economists approach choice 

7 behavior, and the way psychologists approach 

8 choice behavior, I think, so that the short answer 

9 is yes. 

10 Q. So an informed decision as to the 

11 consumption of an addictive good would require 

12 accurate and full knowledge as to not only future 

13 costs and health impacts, but the incremental cost 

14 associated with addiction from an economic 

15 perspective, correct? 

16 MS. HARDING: Object to form. 

17 BY THE WITNESS: 

18 A. Well, I'm a little unclear about the 

19 question, because there are two matters that are 

20 bound up in your question. 

21 The first is the notion of rationality, 

22 which is implicit; it wasn't stated in your 

23 question, but the question of rationality, given 

24 the available information that people have. And 
page 16 

page 17 

1 there is a second aspect, which is, do people have 

2 perfect information. Those are separate matters. 

3 So that one can build a theory of 

4 addictive behavior under uncertainty, where 

5 agents, and rational addictive behavior, where 

6 people are fundamentally doing the best they can, 

7 given what they know. But they may not know 

8 everything. 

9 The theory does not require perfect 

10 knowledge or prescience or, but it requires people 

11 to use the best information they have about those 

12 factors, or the factors they think are important. 

13 Q. But one of the items that they would 

14 want the best information about is the addictive 
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15 nature of the good itself, correct? 

16 MS. HARDING: Object to form. 

17 BY THE WITNESS: 

18 A. Presumably people would like to have 

19 information about all aspects of the good, 

20 including addictive behavior. 

21 BY MR. STENGEL: 

22 Q. Taking as a hypothetical, this is a 

23 hypothetical example, if a consumer was making a 

24 decision to consume an addictive good, and the 
page 17 

page 18 

1 range of possibilities on addiction was minor 

2 inconvenience in quitting or physiological 

3 impossibility, that is a, the kind of information 

4 that consumer would need to know to make an 

5 informed decision, correct? 

6 MS. HARDING: Object to form. 

7 BY THE WITNESS: 

8 A. There is no doubt that more information 

9 is preferred to less. Consumers make decisions 

10 with very meager information. 

11 So I'm not quite sure of the thrust of 

12 your question. All aspects, people make decisions 

13 with very incomplete information; so that they 

14 need not have all risks fully under their belt or 

15 know possibility of what outcomes would be of 

16 lotteries and chance. 

17 BY MR. STENGEL: 

18 Q. Well, to recognize that people often 

19 make decisions with far from crise. I 

14 mentioned earlier I have something like 100 pages 

15 or so of notes that came out of discussions with 

16 this graduate student two or three years ago. 

17 And those keep being revived in my 

18 mind, as I go over this material. 

19 So probably five years from now, ten 

20 years from now, case is settled, I might do 

21 something. But no immediate plans, no. It'd be 

22 improper actually I think to publish any 

23 information on this case. 

24 Q. Now, your notes of your work with the 

page 53 

page 54 

1 graduate student, that's the one who did the price 

2 elasticity work? 

3 A. No. This is the work on addiction and 

4 weight. 

5 Q. Okay. 

6 A. Yeah, this is more recent work. His 

7 name is John Cawley, for the record. And he is at 

8 the University of Michigan. 

9 MR. STENGEL: What I'd like to do now, and I 

10 apologize, I Fed Ex'd a set of copies of all this 

11 material which hasn't arrived yet, but I suspect 

12 the witness may have his CV, expert report, and 

13 reliance material list. But why don't we just 

14 mark these as, we will mark the June 7 Expert's 

15 Disclosure Statement as Heckman 1. 

16 I'll give that to the court reporter. 

17 Sorry to have to throw those. 

18 (WHEREUPON, a certain document was 

19 marked Heckman Deposition 
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Exhibit No. 1, for identification, 
as of 6/20/00 .) 

MR. STENGEL: Mark as 2 the CV of Professor 
Heckman. 

(WHEREUPON, a certain document was 

54 

55 

marked Heckman Deposition 
Exhibit No. 2, for identification, 
as of 6/20/00 .) 

MR. STENGEL: And mark as 3 a document with 
the legend, James J. Heckman Reliance Materials, 
dated June 7, 2000. 

THE WITNESS: Thank you. 

(WHEREUPON, a certain document was 
marked Heckman Deposition 
Exhibit No. 3, for identification, 
as of 6/20/00 .) 

BY MR. STENGEL: 

Q. And Professor Heckman, first, if you 
could just identify and confirm for the record 
that what we have marked as Heckman 1 is in fact 
your expert disclosure statement. 

A. Let me see what you gave over to the 
record here. I have familiarity with this. It 
looks like it, it's the correct document. I need 
to see this; got my bad writing here, has the 
tables, four tables. Yes. This document 1 is 
correct. 


23 Q. All right. Now, who actually — 

24 A. You want me to look at these other 


page 55 
page 56 
1 tables? 


2 Q. Just let me ask a couple questions 

3 first about 1. 


4 A. Okay, yes. 

5 Q. Did you actually sit down at the 

6 typewriter and produce Heckman 1? 

7 A. Did I sit down and produce it, in the 

8 sense of writing up material? I don't use a 

9 typewriter. I use a word processor. 

10 Q. Okay. 

11 A. And in conjunction with people at 

12 Lexecon, yes; parts of this I wrote and parts of 

13 it were written for me by a professional writer, I 

14 should say, somebody who's, took the 

15 information — like for example, identifying No. 

16 1, that could come from the vitae, so parts of 

17 this were written by another person. 

18 But I wrote and approved every sentence 

19 in this report, one way or the other, where I 

20 can't say I wrote every single sentence, because 

21 it's been a process. But I certainly approved 

22 everything that's here in front of us. 

23 Q. Did people from Lexecon have 

24 substantive input into the content, I mean leaving 
page 56 

page 57 

1 aside yourself as a person from Lexecon? 

2 A. Yes. 


3 Q. Anyone else at Lexecon have any 

4 substantive input into the contents of the report? 
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A. For sure. 

Q. What was the nature of their 

participation? 

A. There is in my report a substantial 
body of reanalysis of data that is reported in the 
tables 1 through 4 of the report. 

And in those reanalyses, I was aided, 
substantially aided and directed research that was 
actually explicitly conducted, although I 
verified, looked at outputs and so forth, but the 
researchers at Lexecon, three in particular, 
played a very important role in providing me with 
data, performing computer specifications, and 
checking various aspects of the data, as presented 
to us from Dr. Harris's own records, that were 
admitted into the process. 

So they played a very important role. 

Q. Did they also play a role in deciding 
what analysis to be conducted? 

A. That analysis came out of a committee 

57 

58 

discussion. I would say that when we looked at 
Dr. Harris's analysis and we looked at the 
original data sets, we had several bull sessions 
or storm sessions — I don't know what the right 
term — storming ideas to look at what would be 
done. 

And so that was an aspect of 
interactive support. We iterated. We threw out 
ideas, and tested them out, and met and re-met, 
and went off on our own ways, and then came back 
together and pooled ideas. 

So it was very much a project of a 
community, not just myself. 

Q. Who attended the bull sessions? 

MS. HARDING: Do you want names? 

BY THE WITNESS: 

A. Names? 

BY MR. STENGEL: 

Q. Yeah. 

A. That would be Lisa Landes first and 

foremost, who is actually an ex-student of mine, 
in the sense that she was at Columbia, was a PhD 
student in the late '60s and early '70s, and I 
served on her PhD committee when I was at 

58 

59 

Columbia. 

Rick Flyer, who is a PhD from Chicago, 
whose committee I did not serve on, but who was a 
very good student at Chicago. I was at Yale 
briefly. And he didn't take my classes. But I 
did read his thesis and give him comments, and 
helped him in the job market when he entered the 
job market. 

And then Colleen Loughlin is a third 
person from Lexecon, whom I know less well, but 
who is a competent research analyst; and used 
extensively all three of these people to just 
exchange ideas and discuss ideas. 

There are many, as you can see from the 
report, many aspects to the analysis. And it was 
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helpful, it's always helpful in empirical work to 
have many people working on the project, and 
contradicting each other. 

It's a — but I found it particularly 
comfortable, since two of the three people were in 
some way or another former students and research 
associates, and people I respected. So I 
considered them more colleagues than research 
assistants certainly. There was no — they may 
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have had a lower level of research assistance, but 
I never got it. 

But these, in this day and age, people 
do most of their computer processing themselves, 
PCs and so forth. And delegation is less central. 

Q. But to the extent you had these 
discussion sessions with people from Lexecon, 
these were the three individuals you met with? 

A. Yes. 

Q. Was there anyone else who attended 

those sessions? 

A. Well, there were some sessions that we 

had in the offices of Ellie Leibenstein, and then 

we had discussions. Barbara Harding was present 
at one discussion in early June, where some of the 
materials were reviewed. 

That was more of a discussion of 
preparation for deposition, rather than initiation 
of ideas. But there certainly was, or — and also 
Peter Biersteker, I should mention, a meeting in 
early June. 

So there was certainly a, full of ideas 
that occurred well outside what we were doing in 
the context of this report, ranging very 
60 
61 

generally, sometimes very interesting discussions 
about the whole case. 

So yes, we tested our ideas. And I 
viewed it more as a seminar really than a kind of 
a conspiratorial session; we were putting together 
something, because there was a lot of give and 
take among bright people. 

Q. Did you take notes at any of these 
sessions? 

A. I took some notes of a disconcerted — 

I have a tendency to — I'm not doing it now, but 
I have a tendency to write when I talk with 
people. 

And I had taken some notes from the 
sessions, although they are quite disjointed. 

I have some notes from those sessions. 
They are more like stream of consciousness. There 
is less, less discussion. 

There were a couple of points though 
where some material, I may — I've looked at those 
notes off and on. And I can't make sense out of 
them myself. But I mean, they are available if 
you want them. 

I'm not — there is nothing secret 

61 
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or — but I took some notes. I have a tendency to 
write things down, especially in the early stages 
of the case. When we were meeting with Ellie 
Leibenstein in his office, there were aspects of 
this case that were a little frightening in the 
sense that we didn't have all the information. 

And therefore, I did take notes at that time. 

Those notes are worthless now, but I 
took notes just to define what the boundaries of 
the case were. And in that sense, that is 
probably the most coherent sets of notes. 

But it's totally obsolete, and really 
is embodied in this testimony and what you see in 
the reports of Dr. Harris; just facts that are 
common now to anybody familiar with this case. 

Q. Now, are your notes in the materials 
you brought with you today? 

A. No, I didn't bring the notes with me. 

I can get them. They are at home. 

Q. We would request those. 

A. Okay. 

Q. So just to sort of capture the full of 
it, if I can, we covered this morning your 
sequential retention in these cases, and now you 
62 
63 

have described some working sessions over the late 
spring into June with Lexecon and Kirkland & 

Ellis. 

When did you have a first draft of your 
report, if you recall? 

A. Well, again, from the first complete 

draft, not until the end of this, until the middle 
of May. 

But we had working drafts, a few 
paragraphs, though this is incremental; we built 
up a boilerplate on the first three or four pages, 
was available probably on day 1. 

But the refinement of the argument, 
which is really more of just an extension, like a 
tree growing, that that started in mid April. 

There are various working drafts which 
I discarded. They are not — they are embodied in 
this document, but they are not part of any record 
I have at this point. They are just kind of 
working documents and drafts. People exchange 
drafts of reports. 

So I would say mid April, mid April, we 
started having a few paragraphs. And by mid May, 
we had something that resembles what you see now 
63 
6 4 

in the record; but with some change, always change 
after each discussion. 

Q. At some point, when we have a chance to 
look at the electronic data that you have 
provided, did you capture all the analyses that 
were performed by you and/or Lexecon, or were 
there some kinds of analysis or investigation that 
were discarded? 

A. You mean capture in the report? 

Q. Capture in the electronic data set that 
accompanies it. 
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12 A. Well, I don't know if we recorded every 

13 discussion. I mean, it's very easy, when you have 

14 a PC in front of you, to do all kinds of runs. 

15 I mean, any competent empirical study 

16 consists of people testing something, trying this, 

17 trying that, just checking, checking, checking, 

18 seeing if adding this variables makes a 

19 difference, discarding this variables makes a 

20 difference. So there was a lot of that. 

21 I don't believe we captured every 

22 single run that occurred. 

23 There were just, in these discussions, 

24 people would bring PCs and would say, oh, let's 
page 64 

page 65 

1 look at this, and let's look at that, and say, oh, 

2 it didn't affect things that much, so let's drop 

3 it. 

4 I don't think we have a record of every 

5 single run. That would be a huge record and very 

6 hard to document really, because you would have to 

7 spend hours showing exactly where this fit into 

8 the case. 

9 And again, with open discussions, 

10 people jump around from topic to topic. 

11 So the answer, the short answer is no, 

12 I don't have them. 

13 But to the best of my knowledge, no, 

14 there is no smoking gun, something that we had 

15 hidden that would reverse anything that I have 

16 written here that is being submerged in a 

17 discarded file or some kind of dishonest 

18 statement. 

19 So we, I believe every major conclusion 

20 is here. And, but all the little tests of the 

21 perturbations of the model were not recorded. 

22 Q. I'd like to have you look at for the 

23 moment, I think we marked it as 2, which is your 

24 curriculum vitae? 
page 65 
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1 A. Yes. 

2 Q. And you have obviously a very extensive 

3 list of publications. 

4 A. Yes. 

5 Q. Are there any that you would identify 

6 as having particular relevance to your work in 

7 these cases? 

8 A. Yes, I would, actually. 

9 Q. Can you identify those for the record, 

10 please? 

11 A. Okay. Starting with this book, in 

12 1985, with Burton Singer, who is now at Princeton, 

13 Longitudinal Analysis of Labor Market Data, a 

14 central statistical tool used in this case is the 

15 analysis of survival data. 

16 We are dealing with quitting behavior. 

17 We are quitting with death, we are quitting with 

18 events, where people start in a state and leave 

19 it. 

20 And this book by Singer contains two 

21 articles by me, or joint article with me and 

22 Singer; one of those where we look at the effect 
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of, just provide a whole analysis of duration 
models, and survival analysis, as it relates to 
6 6 
67 

this . 

So all of the use of words like log 
rank statistics, survival analysis, Cox models, 
proportional hazards models, Gompertz, Weibull, in 
this paper and some other papers, in this book, 
paper in this book, and other papers as well in 
the book, but paper by me, we do an extensive 
analysis of those kinds of data. 

So that's highly relevant to the case, 
the statistical methodology that's used in this 
case, so something of direct relevance. 

There is a lot of indirect relevance 
about consumer behavior. For example, this paper, 
published long ago now, on Shadow Prices, Market 
Wages and Labor Supply, is a framework for 
analyzing consumer demand, when people make 
discrete choices, like whether to smoke or not, 
and intensive choices of whether or not, how many 
cigarettes to smoke. 

And this provided a unified economic 
framework, that provides a way of thinking about 
unifying those. 

Then there is related statistical work 
by myself, called Simultaneous Equations Models, 

67 

68 

Page 8, with Both Continuous and Discrete 
Endogenous Variables, published in '76, and a 
paper called Sample Selection Bias, well. Common 
Structures of Statistical Models, in a 1976 paper, 
which gives information about the use of bias 
samples and selection bias, which is a very 
important issue in these cases, and the analysis 
of the data when you have partial survival of 
people, limited survival. 

The Dummy Endogenous Variable paper 
that appears in Econometrica is, in July, 1978, is 
very relevant, because it also looked at the case 
for models for discrete choice and choices of what 
economists call intensive and extensive margins; 
do you smoke, how many cigarettes do you smoke. 

The paper called Statistical Models for 
Discrete Panel Data by C. Manski and McFadden 
volume, and Incidental Parameters Problem, is an 
econometric framework for analyzing the kinds of 
data that is used by Dr. Harris and others on 
longitudinal histories and heterogeneous 
responses. 

The work by myself and MaCurdy in the 
Review of Economics Studies, Research and Labor 
68 
69 

Economics, on Page 11, and work by myself, 
Kingsworth and MaCurdy, develops general theory, 
theory of the consumer demand, which is relevant 
in a general way. 

The work on identification problem, 
econometrics models for duration data, is directly 
relevant. 
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8 But I consider the difficulties in 

9 addressing and estimating things like Weibulls, 

10 Gompertz, and survival models; so that's relevant. 

11 And then the paper with Flynn, in 

12 sociological methodology, and then the other 

13 papers with Flynn, advances in econometrics and 

14 Journal of Labor Economics, are all related to the 

15 structure of event history analysis, survivorship 

16 models. And that's the technique that's used. 

17 The paper with Singer in Econometrica, 

18 '84, is relevant, because that looks at methods 

19 for doing robust analysis of survival models when 

20 you have unobservable variables. 

21 The Identiflability of the Proportional 

22 Hazard Model is extremely relevant because it 

23 talks about conditions under which you can 

24 identify objects like the Gompertz, Weibull, and 
page 69 

page 70 

1 other models when there's unobservable 

2 heterogeneity, some unobservalbe variables, which 

3 are almost always present. 

4 There's a related paper by myself and 

5 Singer called Population Heterogeneity in 

6 Demographic Models that's published in a journal 

7 called Multidimensional Mathematical Demography. 

8 The paper Social Science Duration 

9 Analysis I already identified. That's a chapter 

10 in the book Longitudinal Analysis of Labor Market 

11 Data. 

12 My work with Roth also appears in that 

13 book is very relevant because that talks about how 

14 you would go about analyzing interventions; for 

15 example, smoking prevention programs, experiments, 

16 and the like. 

17 The analysis on timing and spacing of 

18 births is the application of survival analysis, 

19 but to demography. I think that's relevant 

20 methodologically, not for its substantive purpose. 

21 The same thing is true the paper with 

22 Hotz and Walker in the Bulletin of the 

23 International Statistical Institute. 

24 I don't want to bore you with all this, 
page 70 
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1 but I believe the paper by myself and Walker, 

2 Using Goodness of Fit to Choose Among Duration 

3 Models, shows a knowledge and ability to check — 

4 presents a new methodology for testing among 

5 competing duration models, some of which we 

6 actually used in this case, goodness of fit 

7 criteria. 

8 The issue with Hotz and Dabos on social 

9 experiments is highly relevant to reading the 

10 studies of community intervention programs, some 

11 of which were done experimentally. 

12 The Identiflability of Competing Risks 

13 Model with Bo Honore appears in Biometrika in 

14 1989, and that is a central aspect, competing 

15 risks, in the reports in this case and the 

16 understanding of how to identify — up to this 

17 time, the view was held that the competing risk 

18 model was really not identified, and, therefore. 
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19 you couldn't really separate risks. 

20 And this paper provides a way for 

21 identifying those risks, and it's a new paper. I 

22 think it's an important paper in this literature. 

23 And then The Empirical Content of the 

24 Roy Model is really a similar paper. It's also 
page 71 
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1 with Bo Honore, who is now at Princeton I should 

2 point out. 

3 The Third Birth in Sweden is basically 

4 more work on multi-state duration analysis, as is 

5 Estimating Fecundability from Data on Waiting 

6 Times, the paper in Econometrica with Walker. 

7 And a lot of these fertility papers on 

8 Page 15, even though it's fertility, it's the same 

9 methodology that's used in survival analysis. 

10 As I look through here, there's a lot 

11 of work here on — Identifying the Hand of the 

12 Past, this is the crucial issue in survival 

13 analysis. 

14 And the question on Randomization and 

15 Social Policy Evaluation is relevant to my reading 

16 of the literature on social experiments, 

17 experimental evidence, and the structure of those 

18 interventions. 

19 Third Births in Sweden on Page 16 is 

20 also relevant in the sense of methodology and 

21 duration analysis. 

22 Here is an article — let me see. Let 

23 me skip down here. 

24 There's a lot of work here — 
page 72 

page 73 

1 Econometric Mixture Models and More General Models 

2 for Unobservables that appeared in Statistical 

3 Methods in Medical Research, that was an invited 

4 paper by a major journal to acquaint medical 

5 doctors with the new technology we developed for 

6 what are called frailty models in medicine. They 

7 are heterogeneity models in econometrics. 

8 And the work by myself on social 

9 experiments I already mentioned, but there is 

10 another study here called Assessing the Case for 

11 Randomized Evaluation of Social Programs that 

12 appeared in a book in 1993, and then a version of 

13 that appears in the Journal of Economic 

14 Perspectives that's an expansion on that idea, 

15 looking at social experiments and what their 

16 limitations are of experimental evidence. 

17 Again, there's a whole body of work 

18 which is relevant, but more in the background, 

19 about how to evaluate interventions. 

20 And that's the work with Smith, 197- — 

21 1996, and then this paper with Smith in this 

22 German journal, Okonomie and Gesellschaft, and 

23 then a series of papers with Ichimura, Smith, and 

24 Todd, one in the National Academy of Sciences, 
page 73 
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1 1996, an argument — a discussion, I should say, 

2 on instrumental variable methods that appears in 

3 the Journal of Human Resources, the Journal of the 
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4 American Statistical Association, and then this 

5 paper. Review of Economic Studies, at the bottom 

6 of Page 19. 

7 And there's a whole series of papers by 

8 myself jointly with Ichimura and Todd, with 

9 Ichimura and Todd and Smith, where we look at 

10 social experiments and ways of evaluating social 

11 programs. Those are methodologically relevant to 

12 this study. 

13 And in terms of your counterfactual 

14 world where you were asking me to entertain this 

15 general equilibrium cost/benefit analysis of 

16 education and tax policies is exactly — although 

17 it's in an educational context, looking at the 

18 effect of structure of how you look at sort of 

19 community wide interventions and interventions in 

20 this case tax policy. 

21 I would stress that when I am 

22 mentioning these articles I'm not just trying to 

23 throw out a lot of unrelated ideas. 

24 Economics has a very highly related 
page 74 
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1 core of ideas; so a methodology that appears in an 

2 area that looks like it's totally different 

3 applies with great generality to another area. 

4 Survival analysis is just widely used in a number 

5 of areas and it's used in this case and I've 

6 contributed to that. 

7 And the same thing is true to the 

8 theory of interventions and analysis of 

9 interventions. 

10 Even none of these are tobacco 

11 interventions, they are interventions that relate 

12 to the underlying — you know, some kind of job 

13 training program or educational intervention, many 

14 similar analytical questions; so the analytical 

15 fabric of my argument draws on those cases. 

16 Some of these papers are a little old 

17 actually. Some of these are published now and a 

18 bunch of others that I haven't added to this, but 

19 that's probably enough. 

20 So with this document in hand, those 

21 are relevant, and the Harris lectures — 

22 different Harris — delivered at Harvard in 1996 

23 are under review. I keep changing my mind on 

24 that, and that's highly relevant to evaluating 
page 75 
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1 social programs. 

2 And I get into duration analysis, so 

3 that book manuscript is well under way and has 

4 been for several years, but I changed it 

5 completely three times. 

6 Q. Now, you mentioned that your CV may not 

7 be completely up to date. 

8 Is there any — other than the shift of 

9 some things from works in progress to published 

10 works, is there any additional information or 

11 published material that we should be aware of 

12 that's not included in the CV? 

13 A. I'm just thinking — just looking at 

14 the dates, like this stops in '99. That is 
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15 dangerous. 

16 What I have done is — I'm editing the 

17 Handbook of Econometrics. It's a general volume, 

18 and I have a paper in that edited volume called — 

19 it's called Econometric Evaluation Analysis with a 

20 student of mine who is now going to Stanford next 

21 year. 

22 That is — that handbook is 

23 forthcoming. I'm editor of it. That's not on the 

24 vita I notice at all, and the paper I've written 
page 7 6 
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1 is not in it at all. 

2 And there's a whole series of papers 

3 I've written with a student — former student, I 

4 should say, now a professor. Professor Vitlasil — 

5 which are not on this, and I could give you a more 

6 recent vita; published in various journals and 

7 books, including the National Academy of Sciences 

8 economics letters, a book in honor of 

9 Takashiamemia, and a lecture that I'm giving in 

10 August for the World Meeting of the Econometrics 

11 Society will draw on that and published in 

12 Econometrica, so I can give you those papers. 

13 Q. Well, if you could, if you've got an 

14 updated CV, if you could provide a copy to counsel 

15 in the next couple days, that would be fine. 

16 A. Yes, I will do that. 

17 Q. I want to make sure that there aren't 

18 material things that we are going to hear about at 

19 trial — 

20 A. No. 

21 Q. — that weren't on the list. 

22 A. And the material I'm talking about now 

23 is going to be very much background information, 

24 so that there's nothing on tobacco — a new book 
page 77 
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1 on tobacco and interventions that's coming out. 

2 Q. All right. Moving to what will 

3 probably be a little closer to home, if you look 

4 at Exhibit 3, which is the schedule of your 

5 reliance materials, that has a date of June 7, 

6 2000 . 

7 Is this still current? 

8 A. Quite a few here to go over. Let me 

9 just see. 

10 Okay. It has the correspondence 

11 between Selikoff and Ellis. That's fine. 

12 (Short pause.) 

13 BY THE WITNESS: 

14 A. I better write papers on asbestos in 

15 the future. I've read so many. This is too much. 

16 I'm just looking for — just looking ahead here. 

17 Okay. I was worried because I did rely 

18 on the documents, but I see they're coming up 

19 here. Let me just check. 

20 (Short pause.) 

21 BY THE WITNESS: 

22 A. Okay. Here are the expert reports. Is 

23 Rabinowitz here? Yes, Rabinowitz, March 22nd, I 

24 have that, 
page 78 
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79 

Yes, Report 5 I have for Harris. 

You know what's not on this list, 
though, is some of the background materials on the 
interventions. 

This list is a little strange because, 
for example, I have this list here — this is one 
thing — what I'm worried about is, for example, 
some of the reliance materials that I used were 
things like the Surgeon General's reports, which I 
didn't see them here. 

Q. There are some. There is the '85 
Surgeon General's report. They're all done by 
chronology. 

A. But where on this list? I'm just 
looking here, looking through — this particular 
list you just gave me, is this complete then? 

Q. That was my question. 

A. No. I mean, what you gave me is 
the — is what was — 

Q. That is what we have. It's 13 of 13. 

A. Right, okay. That's what I'm looking 
for. I'm just looking for the Surgeon General's 
report. 

There's a huge amount of asbestos. Did 

79 

80 

I skip past them? Here is some, the '81 reports. 

I see. So it's all chronological. Let me just 
see. 

Q. The Surgeon General's reports tend to 
be either just dated by year — 

A. Right. 

Q. — or relate to — 

A. That's the '81 report for sure, but 

what about, for example, this document — I'm 
looking for '85 and '89. 

'85 was the report on occupational 
health that was central to what we did here. 
Asbestos is — yes, here is '85. I got '85. I'm 
looking for '89 now, the Surgeon General's report. 
Should be a little later here. Yes, '89. 

Q. It's on Page 11. 

A. Yes, I got it here, and then '90, yes. 
And '94, let's see. 

Q. Yes? 

A. Yes, got it. '98. Okay. But then 

when you talk about reliance materials, I have a 
stack here in front of me and I don't see 
everything here. That's what worries me a little 
bit. 

80 

81 

When we talk about some of the 
interventions studies, for example, right — 

MS. HARDING: Do you want to go off the 
record? 

THE WITNESS: Some of this I don't see. 

MS. HARDING: I want to — 

THE WITNESS: It's detailed in other reports. 

MS. HARDING: I think it might be — 

THE WITNESS: It related to other reports. 

BY THE WITNESS: 


http://legacy.library.ucsf;MiLf/tid/xrn05a00/pdfndustrydocuments.ucsf.edu/docs/ygxd0001 




11 A. I have the stack here in front of me 

12 that I obviously used and it's not here and I 

13 realize why, because where are my other reports 

14 documented? They would be there indirectly. 

15 MS. HARDING: I believe they were attached to 

16 your original report. 

17 BY THE WITNESS: 

18 A. But they're not part of this reliance. 

19 I'm relying on my other reports. 

20 MS. HARDING: They were attached as exhibits 

21 to the report. 

22 BY THE WITNESS: 

23 A. Right, so that would give me some more 

24 information than I'm drawing. For example, I just 
page 81 

page 82 

1 one paper in front of me by Meers and Gilpin which 

2 is certainly cited in my document that we have 

3 turned in today. 

4 MS. HARDING: Right. As I understood it, it 

5 relates to your — to reliance for your other 

6 reports. 

7 BY THE WITNESS: 

8 A. Right, which I draw on, though, in part 

9 in this case. 

10 BY MR. STENGEL: 

11 Q. Just so the record is clear, when we, 

12 meaning the plaintiffs in the Falise case, assess 

13 what you relied on, it's not just what's on this 

14 schedule; we have to look to other reports and 

15 include other materials? 

16 A. Well, to be honest, you have to look at 

17 the other — my other reports at a minimum and the 

18 references that I cite in the other reports. 

19 Q. To make the record clear, what Dr. 

20 Heckman attached to his report in Falise — 

21 A. So the Blue Cross Blue Shield report 

22 for January 17, 2000; a May 31 supplemental 

23 report; and the October 1st National Asbestos 

24 Workers — the supplemental report was to the 
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1 asbestos workers medical fund. 

2 And then this — two copies of the 

3 supplemental report for some reason. Those are 

4 the main reports. 

5 Q. I don't dispute that we have the other 

6 reports. 

7 A. Some of these documents that are used 

8 in this report are only brought in through the 

9 back door and the reliance in the other reports. 

10 They're not — they're not here. 

11 Q. Okay. But those other materials are 

12 published literature? 

13 A. I believe so. The reason why I'm 

14 hesitating is some of these I got off the Internet 

15 and I believe — I'm not sure whether — I believe 

16 everything is published, but I can't be a hundred 

17 percent sure. 

18 Oh, no — no, we have the Ellis 

19 letters, for example. I mean, those Ellis letters 

20 are there and it depends on whatever what's — now 

21 you're pressing me. I guess I'd have to look 
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22 here. 

23 MS. HARDING: You produced reliance materials 

24 lists in with respect to the other reports, 
page 83 

page 84 

1 THE WITNESS: Right, but, I mean, just to 

2 answer his question here, I should sort of see — 

3 the trouble is I don't have all the — I didn't 

4 bring those with me, not all of them. Some of 

5 them I have and some of them I don't have. 

6 BY THE WITNESS: 

7 A. It's going to be a little tough here to 

8 answer your question in an honest way. Here I 

9 have a report, reliance material for the Blue 

10 Cross Blue Shield case, for example. 

11 And, yes, here is much larger list and 

12 I draw on these, this list here, including the 

13 papers we discussed earlier, Becker and Murphy and 

14 so forth and so on. 

15 So I suppose we should make a super set 

16 of all the reliance materials used in all the 

17 studies to make — for this reliance materials to 

18 give you an honest assessment. 

19 Q. Just so I understand — 

20 A. Yes. 

21 Q. I appreciate — I think you've just had 

22 a chance to look at the Blue Cross report. 

23 There's an attachment of reliance materials 

24 specific to Blue Cross, but you think in fairness 
page 84 
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1 that ought to be considered part of your Falise 

2 reliance materials; you're not limiting yourself 

3 to what's actually on Exhibit 3? 

4 A. That is correct. I mean, my report 

5 draws on these other studies, at least draws 

6 inferences from the studies as reported generally 

7 in other reports. 

8 But if you were to say — if all the 

9 world were to die off and just we had this case on 


10 

Falise, this would have to be introduced as part 

11 

of it. It 

just happened we had the 

other case 

12 

materials. 



13 


So the answer is in some 

sense it's 

14 

incomplete 

unless you very much use 

your 

15 

imagination 

to include these references, but we 

16 

can provide 

those. 


17 

Q. 

We would ask for a complete reliance 

18 

list. 



19 


Looking at Exhibit 3, as 

it exists 

20 

right now - 

- 


21 

A. 

Yes . 


22 

Q. 

— there are a number of 

documents 

23 

produced in 

this litigation. 


24 


How were those documents 

selected for 

page 

85 



page 

86 




1 your review? 

2 Q. Well, initially when I became aware — 

3 I was actually living in New York in the '70s and 

4 I knew something about Selikoff only because I 

5 knew Victor Fuchs who spoke very highly of 

6 Selikoff. 
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Fuchs is now retired, a professor at 

8 Stanford, but he was at the National Bureau of 

9 Economics Research. 

10 So the initial entry was through Dr. 

11 Harris's testimony in some of the materials that 

12 he introduced and then a trail of references flows 

13 from the Selikoff study and then just literature 

14 searches for aftermath of the Selikoff study. 

15 So we'd start off with the base core 

16 papers on what Dr. Selikoff's findings were in the 

17 local unions and the references that came and then 

18 look at subsequent literature just through 

19 standard scans of the literature searches to find 

20 out what the aftermath of the literature was, so 

21 we had certainly good leads from Dr. Harris's own 

22 depositions — own materials. 

23 Q. And — 

24 A. Then we just pursued as things came 
page 86 

page 87 

1 along and tried to find out what unions were 

2 doing, what other companies — what other sorts of 

3 information was available about asbestos. 

4 Tried to get a time frame on the 

5 asbestos controversy and how it was launched and 

6 how Selikoff's work evolved on that subject, so we 

7 followed trails like most scholars do and moved 

8 on, and that was really the basis for virtually 

9 everything here. 

10 Now, not everything, though, because we 

11 did find, for example, a certain letter which we 

12 rintroduced here — a series of letters between 

13 Ellis and Selikoff which we introduced here in 

14 this document was made available to us by the good 

15 services of people at Kirkland & Ellis. 

16 I think that was the source. I'm not 

17 sure a hundred percent sure. 

18 Q. That was really — I apologize. My 

19 question wasn't precise. 

20 If you look at this reliance list, 

21 Exhibit 3 — 

22 A. Yes? 

23 Q. — there are obviously some documents 

24 which were out of the open literature, Hamm and 
page 87 
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1 Selikoff, et cetera, but there are also other 

2 documents with prefixes and document Bates 

3 numbers. 

4 A. Right. 

5 Q. My question was how you determined if 

6 you made the determination what litigation 

7 documents related to. 

8 And I will make a general reference 

9 that many of these relate to internal union 

10 communications you wanted to see. 

11 MS. HARDING: Object to form. 

12 BY THE WITNESS: 

13 A. Well, again, I can't say this is a 

14 complete coverage of everything that the unions 

15 were doing, but we tried to find out just what was 

16 going on in response to how Selikoff was 

17 interacting with the unions, so we tried to 
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follow, you know, union references. 

I mean, those aren't published in a 
sense of being refereed, but there is a — but 
they are in the public domain, so we traced the 
trail. 

You know, we know that the unions were 
involved. We have evidence for that, so we look 


89 

for that. 

Q. Well, let's focus on first who the "we" 

is . 

A. This group that I mentioned. 

Q. Okay. 

A. The group of four; call it the gang of 

four. 

Q. Okay. And I think I can represent to 
you without fear of contradiction that a huge 
volume of documents have been produced to the 
defendants in this case by various unions, both 
nationals and locals. 

A. Yes. 

Q. I would guess that would be literally 

hundreds and hundreds of boxes of material. 

Did you and your team go through all 
that or did you rely on some other filtering 
device to get a smaller group of documents? 

A. Well, it was a sampling procedure 

involved — "sampling" is probably too scientific 
a word. 

There is a process of reading — some 
of these are basically posters, warnings, put up 
on union halls saying cigarettes and asbestos 

89 

90 

don't mix, mirroring the words of Dr. Selikoff in 
1969 . 

And so the answer is there may have 
been a process that I'm not aware of. 

What I did is I cast my own net, looked 
out into various union journals and sort of picked 
and chose things that came out from indirect 
searches. 

I can't give you an exact protocol and 
say I used this search engine and got this 
particular document, but we just looked around 
libraries and so forth. 

And so the "we" in this case would be 
the four of us, and then I believe research 
assistants were used; but in any event it was just 
kind of an all call bulletin to go out and dredge 
up anything that was relevant to the union. 

Have I looked at every single one of 
these? I looked at these, looked at them. Can I 
say that I know every single word by heart now? 

No. 

But certainly we looked around just to 
see what the state of knowledge was in — on, for 
example, union documents that are pretty obscure. 

90 

91 

Some of them are posters essentially. 

I'm a little pressed to say which is 
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3 the posters, pamphlets, just to say — like, for 

4 example, this document 1979 by the U.S. Department 

5 of Health — it's Health, Education and Welfare, 

6 health and human services, so you got truncated 

7 there. 

8 But that was, you know, something we 

9 just found out where people were now being 

10 informed in a general way about the health 

11 hazards. That's a government document. You can 

12 get that from the document printing office files. 

13 So it was an eclectic procedure. It 

14 wasn't as if we were handed this by a law firm, 

15 for example, who said these are the files to rely 

16 on and ignore the rest of the literature. We 

17 looked around. 

18 Q. All right. But you were looking in 

19 open literature. I was again asking specifically 

20 about the documents with production numbers that 

21 were produced in this litigation. 

22 How did those come into your possession 

23 if you know? 

24 A. Well, for example, in one document I 

page 91 

page 92 

1 mentioned, this one of Dr. Selikoff's 

2 correspondence, was given to us by the law firm, 

3 for example. 

4 But, again, some of these are 

5 referenced in some of the other testimonies and so 

6 forth, so we became aware of that through the 

7 other records, the other pieces of evidence that 

8 have been put out on it. 

9 So that's why this information kind of 

10 comes and goes. If you look at Wecker's 

11 testimony, he's drawing on some of our files. The 

12 words get out, so It's kind of a rapid flow of 

13 information. That's how we got some of those. 

14 I'm not trying to be coy here. I 

15 literally don't know at this stage. 

16 Q. But as you sit here today, you don't 

17 know what the overall actual volume was of posters 

18 and publications relating to asbestos and smoking 

19 risks? 

20 A. That I've looked at? 

21 Q. No, in the world. 

22 A. Oh, no. I can't possibly say that. 

23 It's like a library search. 

24 I can tell you what's occupying my room 
page 92 

page 93 

1 on my third floor of my house Is a mountain of 

2 posters which I take down once in a while and show 

3 to my kids, too many union notes and so forth. 

4 But no, so that's the question about 

5 systematic samplings. That's something historians 

6 worry about a lot, are you sampling all the 

7 sources. 

8 And here I can't say that I've read 

9 everything that's been written on asbestos. So 

10 much was written in asbestos, so much general 

11 discussion put out starting in the late '60s and 

12 early '70s, was made available publicly that it 

13 would be impossible to say every New York Times 
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article, every Christian Science Monitor article. 
Wall Street Journal, et cetera, et cetera. We 
couldn't possibly have sampled all those. 

Q. Within this collection of reliance 

materials are a number of articles written by Dr. 
Selikoff and others at Mt. Sinai? 

A. Yes. 

Q. Did you — and I apologize if I've 
missed things. 

I didn't see other epidemiological 
articles relating to smoking and asbestos. 

93 

94 

Did you make any inquiry of those? 

A. We looked at Selikoff through the early 

'80s. 

Now, there was one study — I'm just 
remembering — that we got a condensed version of. 
We didn't enter it because I haven't read it, but 
there was a study that Dr. Harris relies on and we 
only have a summary on it by Manton and Stallard, 

I think, at the University — Duke University 
where there was some epidemiological discussions. 

So I have like secondhand information 
of that, but I've relied primarily on the Selikoff 
findings, partly because our purpose was to look 
at the Information that was out there by the 
primary source, which was Selikoff and his group, 
and everything came later. 

So, now, I mean, just on my own maybe 
we should enter this. Did I look at some of the 
bio statistics case books? Just cases, you know, 
that people discuss and Selikoff's work is 
referenced. 

But there there wasn't a systematic 
research. I just noticed some of the 
biostatistical analysis in early '90s. Some of 

94 

95 

the books make reference to this as a classic 
study. The answer is no. 

Q. You also include a number of the 
Surgeon General's reports In your reliance 
materials, correct? 

A. That's correct. 

Q. What use did you make of those 

documents? 

A. Well, we do cite — in various 
documents I cite the facts that are made, the 
questions of information. 

I mean, do you want me to use sort of 
Surgeon General by Surgeon General analysis? 

Q. I'm just curious how you used each of 
the reports. 

A. Some of — 

MS. HARDING: Object to form. 

Do you want him to go through each one? 
MR. STENGEL: Yes, let's do that. He 
suggested that. 

BY THE WITNESS: 

A. Okay. If you go back, for example, to 
he original report of them all — the original 
Surgeon General's report, we used it here. I'm 
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I don't think we 


page 95 
page 96 

1 just looking for it now in '64. 

2 have it. 

3 Q. It doesn't appear to be on the list. 

4 A. That's again something that we 

5 definitely used. It's just got the general 

6 background information and asked what specifically 

7 was said about various risks, what the nature of 

8 the information was, and what the nature of the 

9 discussion was about the causality issue. 

10 I mean, one of the biggest questions 

11 that arises which makes the '64 Surgeon General's 

12 report so central to understanding the questions 

13 of this case is how controversial the idea of 

14 causality was when the '64 report was given out. 

15 And you can see from the report and we 

16 definitely draw on this in a general way — the 

17 whole literature does — that this was a landmark 

18 study in which a large panel of government 

19 experts, detached experts, people who were viewed 

20 as being an above and beyond any kind of direct 

21 influence by tobacco companies or any other 

22 advocacy group, agreed on what would be a standard 

23 of causation in a nonexperimental epidemiological 

24 framework, 
page 96 

page 97 

1 And it kind of sanctioned a whole line 

2 of work and had a huge effects in the sense of 

3 being prominently cited and had huge effects in 

4 the sense of — subsequent econometric studies and 

5 showed effects after post-'64 when this 

6 information became available. 

7 So we wanted to find out what the 

8 information was, what the debate was about, the 

9 nature of the structure of the argument on 

10 causality, and the like, so that was kind of our 

11 first use of that. 

12 I'm — this is much more economical. 

13 I'm not — you can have a copy of this if you 

14 want, but I have a much less muddied version of 

15 this. 

16 And so the one that we — also, the 

17 health consequences of smoking, the '79 and '81 

18 reports, provided us very detailed information 

19 about what the aftermath was of the '64 report, 

20 and various aspects of responsiveness to, price 

21 responsiveness to advertising campaigns and the 

22 like. 

23 '81 report was useful for technology, 

24 development of technology, changing tar contents 
page 97 
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1 of cigarettes, how the industry was responding, 

2 and how filters had changed, and so forth, and 

3 what the discussions were. 

4 So we used that too, as background 

5 information. 

6 The '85 report is very important, 

7 because this gives a systematic study. I think, 

8 as I recall, Selikoff's work was an important part 

9 of this, of occupational disease. 
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10 And the idea here, certainly asbestos 

11 is mentioned in that report. And there is a 

12 substantial body of discussion about how the 

13 underlying, what the problems were 

14 methodologically of determining occupational 

15 causes of cancer; sort of supplementing the '64 

16 report, then reporting the state-of-the-art, 

17 including Selikoff's work. 

18 '89 was a 25-year progress report. 

19 And we rely on that heavily for information about 

20 the, how — let me just — what the perceptions 

21 were in that widespread community. 

22 So for example, it's this document that 

23 gives us information that by the late '60s, a 

24 large majority of people were aware that 
page 98 
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1 cigarettes caused lung cancer; and by the '70s and 

2 '80s, the links were also established, I believe 

3 the numbers are in excess of 90 percent in the 

4 late '70s, early '80s, of awareness of links 

5 between smoking and heart conditions. And so we 

6 drew on that rather heavily. 

7 The smoking cessation report is, plays 

8 a role, about just looking at what, really 

9 updating the causal analysis of '64. 

10 The young people's report and the 

11 ethnic groups report we draw on, particularly when 

12 we talk about addiction, and what the determinants 

13 of smoking are. 

14 I'm a little bit hazy now as to which 

15 report we drew on for analyzing the data, the use 

16 of retrospective data versus contemporaneously 

17 reported data, whether there is bias in using 

18 recall data. I believe that's the '89 report. 

19 But I'd have to check that. I'd have to read it 

20 to be sure. I don't know. I don't recall. 

21 But one of these later reports does 

22 talk about, you know, how self-reported prevalence 

23 rates constructed from retrospective histories 

24 linked up with data from the reports of the time 
page 99 
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1 of smoking prevalence. That plays a big role in 

2 one of our pieces, in sort of the '54, '62 kind of 

3 factual. 

4 And then the ethnic group question is 

5 very important, because it relates to the question 

6 of other uses of, you know, the cigarettes as a 

7 competitor with other kinds of drug use, and the 

8 differential pattern between minorities and Whites 

9 in smoking, decline among African-Americans, 

10 particularly at a time when White smoking was 

11 starting to increase. 

12 And that relates to our discussion of 

13 information. And that has been both, that appears 

14 both in the '94 and '98 reports, when we are 

15 looking at youth and interventions for youth. 

16 So some of the summaries of the 

17 interventions, I'm a little bit hazy, because we 

18 went back and looked at the primary materials 

19 which these reports addressed. 

20 So I'm not entirely clear that — at 
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this stage, I probably rely more on the primary 
materials in the reports for the effects of 
interventions prior to 1989. Those are the main 
uses. I'm not — I could go on with greater 
100 
101 

detail. 

Q. No. Thanks for that — 

A. Okay. 

Q. — summary of what you did. 

You mentioned the importance of the. 
I'll use an imprecise term, the review process 
reiated to the '64 Surgeon General's report? 

A. Yes. 

Q. Was it your understanding that that 
review process was part of each subsequent Surgeon 
General's report? 

A. Well, the '64 report was, all of these 

are done by committee. So I'm not sure what you 
mean exactly by the review process. 

I mean, these are all committee. I 
think '64 received more scrutiny, because it was 
such a landmark decision. 

And it provided a, and there was such a 
desire at that time to establish a standard by 
which future standards would be done. 

To my knowledge, that report received a 
great deal of scrutiny. The other reports 
received scrutiny in the sense they are peer 
reviewed. They have many competent people working 
101 
102 

on them; consultants, including Dr. Harris, worked 
on these reports, and many other competent people. 

So there were in fact a substantial 
body of people on all of these reports. If you 
look at the first two pages of these reports, you 
will see a huge list of people who are basically 
looking at the report. 

Whether or not it's any more or any 
less, I can't say. I mean, the difference between 
'64 and '89 is, in '64, created a community that 
didn't exist in a — then. And so there would 
have been fewer reviewers. There would have been 
fewer epidemiologists. 

In '89, you have a whole body of 
epidemiologists to draw on, and the whole subject 
of biostatistics has advanced tremendously. 

So the number of potential reviewers is 
greater. So in some sense, the character of the 
reviewers changed. 

If I recall, again, this is not 
something I spent a lot of time looking at, but I 
did notice who read it — who was thanked anyway; 
that is the only way I can tell who read it — 
that it seemed like a much more, much wider body 
102 
103 

of people were acknowledged in '64, more diverse 
people. That's because there wasn't 
well-established communities. 

By '89, '90, these other reports, you 

have a body of people who are working on smoking. 


http://legacy.library.ucsf;MiLf/tid/xrn05a00/pdfndustrydocuments.ucsf.edu/docs/ygxd0001 



7 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 


a body of people who are working on biostatistics, 
and there is a narrower group. It is a much wider 
community at the same time. 

So it's kind of, the review process I 
think had to change, because the community 
changed. 

Q. Okay. You list on this, at least by my 
reading, two defense expert reports, those being 
that of James Kirby Martin and Professor 
Scheffman, Page 13? 

A. Page 13. Let's see. Yes. 

Q. Have you reviewed any additional 

defense expert witness reports? 

A. Well, I just received, I — review is 
too strong a word to say. 

I did receive a document from Wecker. 
Reviewing it is too strong a term. I looked at 
it, and was startled by one sentence in it, and 
one footnote. 

103 

104 

But I have not had a chance to study 
it; so in the sense I have received it, but I have 
not reviewed it, and wouldn't want to append it 
here. 

Q. Have you been in communication with Dr. 
Wecker over the last months? 

A. I tried. I thought about it yesterday. 
But the fact is no, I have not. I haven't seen 
Wecker in 15 years. We were colleagues at Chicago 
many years ago. 

Q. Have you spoken to him since you have 
been retained in this case? 

A. No, not at all. 

Q. Have you spoken to — I'm not sure it's 
Dr. or Mr. Martin? 

A. No. 

Q. And Dr. Scheffman? 

A. No. 

Q. Did you have any contact with Dr. Fred 

Dunbar? 

A. No. 

Q. Did you provide comments to either 

counsel or in writing to Dr. Scheffman's report? 

A. No. 

104 

105 

MR. STENGEL: We have just a couple minutes 
left on the tape, and it's quarter of 1. Shall we 
break for lunch at this time? 

MS. HARDING: I'd love to. I'm starving. 

THE WITNESS: Quarter to 1, your time. 

MR. STENGEL: My time. I'm sorry. 

MS. HARDING: Our time too, which is why I 
think I'm hungry. 

THE VIDEOGRAPHER: Going off the video record 
at end of tape No. 1 at 11:44. 

(WHEREUPON, the deposition was 
recessed until 1:00 p.m., this 
date, June 20, 2000.) 


http://legacy.library.ucsf;MiLf/tid/xrn05a00/pdfndustrydocuments.ucsf.edu/docs/ygxd0001 




17 

18 

19 

20 
21 
22 

23 

24 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

page 

page 

1 


105 

106 

IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
ROBERT A. FALISE; LOUIS KLEIN, ) 

JR.; FRANK MACCHIAROLA; and ) 

CHRISTIAN E. MARKLEY, JR., as ) 

Trustees, ) 

Plaintiffs, ) 

vs. ) Case No. 

THE AMERICAN TOBACCO COMPANY; ) 99 CV 7392(JBW) 

R.J. REYNOLDS TOBACCO COMPANY; ) Related to 
B.A.T. INDUSTRIES, PLC.; BROWN & ) 97 CV 7640(JBW) 

WILLIAMSON TOBACCO CORPORATION; ) 

PHILIP MORRIS INCORPORATED; ) 

LIGGETT GROUP, INC.; and ) 

LORILLARD TOBACCO COMPANY, ) 

Defendants. ) 

June 20, 2000 
1:12 p.m. 

The deposition of JAMES J. HECKMAN 
resumed pursuant to recess at Suite 3900, 190 
South LaSalle Street, Chicago, Illinois. 
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PRESENT: 

ORRICK HERRINGTON & SUTCLIFFE LLP, 

(666 Fifth Avenue, 

New York, New York 10103-0001), by: 

MR. JAMES L. STENGEL, 

appeared on behalf of the Plaintiffs; 
KIRKLAND & ELLIS, 

(655 Fifteenth Street, N.W., 

Washington, D.C. 20005), by: 

MS. BARBARA MACK HARDING, 

appeared on behalf of Defendant 
Brown & Williamson Tobacco Corporation; 
COLLIER SHANNON RILL & SCOTT, PLLC, 

(3050 K Street, N.W., 

Washington, D.C., 20007), by: 

MR. WILLIAM M. BAILEY, 

appeared on behalf of Defendant 
R.J. Reynolds Tobacco Company; 

REPORTED BY: SHARYN A. EVERMAN, CSR NO. 84-2315, 
MARY KAY BELCOLORE, CSR NO. 84-1813. 
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THE VIDEOGRAPHER: Good afternoon. We are 
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2 going back on the video record at the beginning of 

3 Tape 2 at 1:12. 

4 JAMES J. HECKMAN, 

5 called as a witness herein, having been previously 

6 duly sworn and having testified, was examined and 

7 testified further as follows: 

8 EXAMINATION (Resumed) 

9 BY MR. STENGEL: 

10 Q. Good afternoon. Professor Heckman. 

11 A couple follow-up questions from 

12 things we were talking about before iunch. 

13 You had made reference to having 

14 reviewed Dr. Wecker's recent expert disclosure in 

15 this case, and I think you made an oblique comment 

16 to a footnote. 

17 Is there a portion of Dr. Wecker's 

18 analysis you disagree with? 

19 A. No. I was just curious about Dr. 

20 Wecker's analysis. I was surprise by a finding 

21 that he reports, but I can't verify it because I 

22 didn't have access to the data that he used. 

23 But he claims that redefinition of a 

24 variable — the way a variable is defined on the 
page 108 

page 109 

1 smoking — used — a variable that's defined — 

2 that's used to define the smoking/quitting 

3 behavior has an enormous effect on the quit rates 

4 among a sample of claimants. 

5 I was intrigued by it; but, as I said 

6 earlier, I don't have — I have not studied it. I 

7 just became aware of it yesterday, so I don't know 

8 if I disagree with it. 

9 I'm intrigued by it, but I wouldn't 

10 endorse it or attack it either. I just — it's 

11 just something I became aware of. 

12 Q. And you don't have the precise data set 

13 he's manipulating to achieve that result? 

14 A. I do. That's what surprised me a 

15 little bit, only in the sense that I have seen — 

16 I have access — it's the same data. It's the 

17 data that I believe Dr. Harris entered into the 

18 record. 

19 But I was just surprised that one 

20 variable that — a change in definition of what 

21 smoking was, quitting smoking or just a 

22 redefinition — an imputation procedure really 

23 seemed to have dramatic effects in ways that sort 

24 of accorded with my intuition about how samples 
page 109 

page 110 

1 should behave. 

2 So I was in agreement with the 

3 conclusion without reaching the — having a basis 

4 for endorsing or attacking the conclusion. I 

5 probably will read it, but I haven't seen it. 

6 Q. Let's talk for a moment about data 

7 available to you. Exhibit 3, the reliance 

8 material schedule, does not make reference I 

9 believe to any data or data sets. 

10 A. Well, that's a mistake if that's true. 

11 Can I see the — I think it's there. Thank you. 

12 Should be 3. 


http://legacy.library.ucsf;MiLf/tid/xrn05a00/pdfndustrydocuments.ucsf.edu/docs/ygxd0001 



13 That's a mistake if that's true, 

14 because we do use the data that were provided by 

15 Dr. Harris. Our data sources are all Dr. Harris's 

16 data source And so likelihood — log likelihood is 

23 the log or the probability of the sample, and so 

24 the whole principle of likelihood and the basic 
page 159 

page 160 

1 principle or inference is that what you see is the 

2 most likely outcome. 

3 I mean, on average that's true. I 

4 mean, most probable outcome. That's the basis for 

5 inference, and, therefore, a way of selecting 

6 parameters and choosing among models is on the 

7 basis of picking models, picking the parameters, 

8 picking decisions on the basis of which is most 

9 likely. 

10 And so a higher number here is 

11 associated with a more likely occurrence of 

12 whatever is being studied — in this case, it's 

13 the break point — and the break point issue is 

14 the central issue about, you know, whether 

15 Selikoff interventions occurred before '62, after 

16 '62, whether they had any effect at all. 

17 So this is a measure of fit. And if 

18 you look at that number, you'll find that the 

19 number that's the biggest — the thing that's so 

20 strange about this table is that absolute values 

21 don't work here. You want the largest number. 

22 And so it's the least negative number 

23 because they're all negative. So it's like 

24 asking, you know, which is bigger, minus 1 or 
page 160 

page 161 

1 minus 2. Well, minus 1 is bigger, but it sounds 

2 funny. 

3 So what's bigger in this table is minus 

4 16,031.834, which is what's occurring in 1958, so 

5 it's saying that if you were to say statistically 

6 what is a good break point, that the biggest break 

7 point, the best break point, is 1958 if you use a 

8 purely statistical criteria. 

9 Q. Are there any other conclusions you can 

10 draw from the application of the Cox regression 

11 models here? 

12 A. You mean from Table 1? 

13 Q. Yes. 

14 A. I think a major conclusion that I draw 

15 from this is that even though 1958 is chosen by 

16 this procedure, that there are a variety of other 

17 years that seem equally good. 

18 So, for example, 1960 is not that 

19 different from 1958. 1956 is not that different 

20 from 1958. 1954 is not that different. Neither 

21 is 1964. 

22 So over this — '64 is getting a little 

23 bit far away, '62 is hanging in there. It's not 

24 so far away, 
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1 So I would suggest the following, the 

2 second major lessen from this table, which is to 

3 say that if you ask is there a lot of evidence for 
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4 saying that one year or the other stands out as 

5 the year of the break point, there isn't any. 

6 There's no break point. 

7 It looks like a — I view — if I read 

8 this table correctly, I see 1958 as a mole hill on 

9 top of a very flat plateau and, therefore, you're 

10 really a hunting for bumps here on a surface 

11 that's very flat. To me the big lesson is there 

12 is no break. 

13 Q. Now, is there an accepted differential 

14 between log likelihood numbers that would be the 

15 equivalent of statistically significant results? 

16 A. In this context, there is — which is a 

17 question — I mean, in the statistics liturature, 

18 that is called the problem of regime switching. I 

19 mean, the model of switching regimes was 

20 introduced into the statistics literature in 1958 

21 in an article by Richard Kwan, who was my thesis 

22 advisor, so I know it well. 

23 And that started a whole literature on 

24 the question, 
page 162 
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1 Using the likelihood in the way we use 

2 it has some problems, and that's why we conducted 

3 the Monte Carlo study, which was to say, well, if 

4 we use it this way, it is not a completely 

5 standard thing. You won't find it in elementary 

6 textbooks. 

7 So we said in this context, in this 

8 application, can we use it and will we get the 

9 right inference? 

10 We conducted a Monte Carlo study to 

11 justify the use of the test statistic in this 

12 sense, and so using what is a common — commonly 

13 applied standard in other contexts and applying it 

14 here, we ask how well does that common standard 

15 apply in this context. 

16 And the Monte Carlo study vindicated 

17 the application of selecting, so we get something 

18 like a 10 percent error rate associated with the 

19 use of this procedure. 

20 There are many other ways to pick this, 

21 and those other way lead to the same inference. I 

22 mean, you could use non-nested methods and so 

23 forth. 

24 We decide for purposes of simplifying 
page 163 
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1 the analysis to report the log likelihood value 

2 and the associated Monte Carlo statics. 

3 Q. And the application of a Monte Carlo 

4 statistical form to these Cox regression models is 

5 an accepted statistical methodology? 

6 A. Using the Monte Carlo methodology to 

7 justify the actual application to test statistics 

8 is very well accepted and it's used everyday. I 

9 mean, it's a — its part of standard statistical 

10 analysis. 

11 Q. Footnote 12 on Page 14, you dismiss, in 

12 essence, the use of a Gompertz distribution. 

13 Do you have any authority or citation 

14 to literature that suggests that Gompertz would be 
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15 guilty of imposing unwarranted restrictions on 

16 functional form? 

17 MS. HARDING: Object to form. 

18 BY THE WITNESS: 

19 A. I have a lot of — first of all, let me 

20 understand — let me clarify what this footnote 

21 means. Perhaps it wasn't clearly written. 

22 What we mean to say — what I mean to 

23 say — well, we, committee of four, mean to say is 

24 the following: That it's unnecessary to impose 
page 164 

page 165 

1 the Gompertz model to reach the kind of 

2 conclusions that are used in this report. It's 

3 unnecessary. 

4 There is a literature that says — in 

5 fact, that's the whole distribution of the Cox 

6 approach, which is that it allows you to make 

7 inferences without making assumptions about what 

8 is called duration dependence. 

9 The Gompertz form is a particular form 

10 of the hazard rate, the escape rate from the 

11 state; the quitting rate in this instance. And 

12 it's not necessary to make any assumption about 

13 that form in the more general model. 

14 Now specifically, I recall — you 

15 mentioned earlier this morning about discussions 

16 that were off the record. 

17 I recall specifically doing an analysis 

18 on the data testing the Gompertz assumption in the 

19 instance of Dr. Harris's data and finding that it 

20 was inconsistent with the data. 

21 And the reason why it's consistent with 

22 the data is that when you introduce a duration and 

23 a duration squared into the analysis, the duration 

24 squared terms are statistically significant and, 
page 165 
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1 in fact, higher order terms are also significant. 

2 That's a specific test, so that's why I 

3 think Dr. Harris and we in much of our testimony 

4 rely on the more general form that doesn't require 

5 the imposition of a hazard rate onto the data. 

6 So in that sense. Footnote 12 is saying 

7 no. I mean, there's nothing wrong with Gompertz 

8 per se. I wouldn't wake up in the morning and say 

9 Gompertz is bad. 

10 It seems, though, you don't have to 

11 make an assumption to reach an inference that's 

12 always preferred; and secondly when you actually 

13 test it in this data set with the data that Dr. 

14 Harris uses, it's inconsistent with the data. 

15 Q. Just so I understand as a 

16 noneconometrician or statistician — 

17 A. Yes. 

18 Q. — Gompertz would require you to 

19 specify a hazard rate? 

20 A. Yes. 

21 Q. Just select one? 

22 A. No. It requires a functional form. 

23 What it's saying is that the exit rate — well, I 

24 don't know how technical — I'm not trying to snow 
page 166 
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1 you here. 

2 Just to say the hazard rate is H — 

3 let's call it H, and it would be written in the 

4 form of exponential, just the exponential of 

5 something with a constant term — say alpha plus 

6 beta times T; so exponential E to the alpha plus 

7 beta T, and that's a particular functional form. 

8 I mean, Weibull would tell you it's T 

9 to the alpha, say, with alpha being a different 

10 parameter. 

11 An log logistic would tell you it's a 

12 logistic and whole bunch of other curves could be 

13 made, assumptions could be made. In fact, in one 

14 of those papers that I have on my vita that we 

15 read out earlier into the record, I proposed a 

16 method in 1982 for testing among all these 

17 different models with a more general model called 

18 the Box Cox model. 

19 But in particular, it's not necessary 

20 to make this assumption of Gompertz so in some 

21 sense, since it is inconsistent with the data, his 

22 data, it seems unwise to use it and unnecessary. 

23 But I would say in fairness to Dr. 

24 Harris that he also is using the sometimes Cox 
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1 models as well, so it's not all — but I think the 

2 Gompertz data — the Gompertz analyses are 

3 suspect. 

4 Q. In Paragraph 42, you make reference to 

5 analysis by Dr. Selikoff? 

6 A. Yes. 

7 Q. And do you have any evidence or 

8 documentation of this analysis other than the 

9 Bates number which is cited to Footnote 17? 

10 A. I have the document here. We entered 

11 it into the record here. It's part of — and 

12 there's also discussion of a parallel analysis, a 

13 somewhat later analysis — well, let's be 

14 careful — of how the comparison group is 

15 selected, not on the quitting behavior but — do 

16 you want me to produce that document? I have it. 

17 Q. No. I wanted to make sure — and maybe 

18 it would make the record clear, if you have that 

19 with you, we could just establish that the 

20 correspondence you cite in footnote 17 which 

21 apparently appears on Bates Nos. 564 to 576 from 

22 Mt. Sinai is the exclusive documentary source for 

23 your reference to Dr. Selikoff's analysis at 

24 Paragraph 42. 
page 168 
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1 A. That is my exclusive reliance. It's 

2 only a letter. 

3 Q. Okay. 

4 A. That's correct. But let me add this: 

5 That in a subsequent report, a published report 

6 that Dr. Selikoff wrote, he discusses the nature 

7 of the comparison groups that he uses, what he 

8 calls control groups for the American Cancer 

9 Society studies. 

10 And it's informative in the sense that 
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11 beyond the letter he tells us that he was matching 

12 on people who were exposed to asbestos, which was 

13 a very fine comparison. 

14 So it's not just — he's actually able 

15 to construct a very interesting comparison group. 

16 Q. And that's Selikoff and Siedman in 

17 1991? 

18 A. No. It's later — it's earlier than 

19 that. I can tell you, I think, without a lot of 

20 waste of time here if I can find it in this 

21 package here. 

22 I seem to have — I know I have it. I 

23 had it here earlier. 

24 Here it is. Here is the packet, 
page 169 
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1 There's a packet, a little packet here. The 

2 comparison group discussion I'm talking about 

3 is — let's see. Yes, here I outlined it, yes. 

4 This is his definition of a control 

5 group in a study — well, you're right. It's not 

6 1991, but it's Selikoff — well, here is the full 

7 citation, 1979, Annals of the New York Academy of 

8 Sciences, Volume 330, and it's a paper by 

9 Hammond — a famous man in his own right — 

10 Selikoff and Seidman. It's called Asbestos 

11 Exposure, Cigarette Smoking and Death Rates. 

12 Now, what I am saying to the best of my 

13 knowledge is that when he's talking about how this 

14 comparison group was constructed I'm assuming that 

15 this is the same comparison group that's in the 

16 letter that he mentions to Ellis. That may be 

17 false. 

18 But he talks about having a comparison 

19 group that has white, not a farmer, no more than a 

20 high school education, and a history of 

21 occupational exposure to dust, fumes, vapors, 

22 gases, chemicals, or radiation, and alive as of 

23 January 1st, 1967. 

24 So, in other words, there's a 
page 170 

page 171 

1 discussion — and this is an inference I'm making 

2 about saying that that's the same comparison group 

3 that he's talking about. 

4 Q. Okay. 

5 A. It looks like — so that's the only 

6 additional supplementation I have is that 

7 discussion of that. It's again an American Cancer 

8 Society study. 

9 Q. Okay. But — perhaps at some later 

10 date we can debate the significance of this 

11 analysis by Dr. Selikoff, but he looked at 

12 quitting between '63 and '76, correct? That's 

13 your inference? 

14 MS. HARDING: Object to form. 

15 BY THE WITNESS: 

16 A. Can I look at the letter for a second? 

17 I have it. 

18 BY MR. STENGEL: 

19 Q. I'm just looking at Paragraph 42 of 

20 Page 16. 

21 A. Yes. Okay. I'm forgetting I'm not 
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I just wanted to 


22 looking at my own report here. 

23 check that. 

24 Yes. That's from the letter. That's 
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what I recall. 

Q. Further down the page, you make 
reference to heaping problem? 

A. Yes. 

Q. We have discussed some of that earlier 
today? 

A. Yes. 

Q. And that's a recognized issue when 

you're dealing with retrospective reporting — 
retrospectively reported data? 

MS. HARDING: Object to form. 

BY THE WITNESS: 

A. Yes. Actually, it's not just 

retrospective data, but it's certainly 
retrospective data. 

It's a problem with all data that 
people tend to round off to close by integers or 
to benchmark points; but you know, whole 
numbers — 10s, 20s, and 10s over 5s and 5s over 
3s. 

BY MR. STENGEL: 

Q. And you don't have any reason to 
suspect that the heaping issue would loom any 
larger in the '87 NHIS comparison group than it 

172 
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would in the Selikoff cohort? 

MS. HARDING: Object to form. 

BY THE WITNESS: 

A. It would have different implications. 

I guess I should say that. That the heaping issue 
would create a lag — could create a lag in terms 
of — because the NHIS study is anchored five 
years later than the study by Selikoff, the 
original Selikoff — well, the original; the 
second Selikoff study, the '81, '83 study. 

And that could lead to heaping 
questions since one is — since everything seems 
to center around the period '62. If we go back to 
that, '62, '67, that the heaping could lead to 

differences in measured quit rates between the two 
samples. 

That would be the nature of the 
implication. It's not that the samples are drawn 
at the same time. The heaping issue could be 
neutral if it was just basically drawn both in 
'81, '83 or both in '87, but instead it could be 

nonneutral by virtue of having a time lag in when 
they're constructed. 

Q. So your concern would be if people were 

173 
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around even 20 years in '87 that would lead to a 
different end point than if they were making that 
same presumption in '81 or '3? 

A. Yes, that's right. That would take you 
back to different dates. 

Q. Have you — strike that. 
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7 I take it from your comment that the 

8 heaping issue is weil enough known that a careful 

9 analyst will attempt to deal with it? 

10 MS. HARDING: Object to form. 

11 BY THE WITNESS: 

12 A. Yes, I believe it's well enough known 

13 that everybody would have to attempt to deal with 

14 it — not everybody, but every careful analyst 

15 would attempt to deal with it in some form as Dr. 

16 Harris does in his report. He raises the issue. 

17 It's not that he's ignorant of it at all. 

18 BY MR. STENGEL: 

19 Q. Do you know of any accepted statistical 

20 methodology to address the potential for a heaping 

21 mismatch between the Selikoff cohort and the '87 

22 NHIS sample? 

23 MS. HARDING: Object to form. 

24 BY THE WITNESS: 
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1 A. Yes, there are accepted methodologies. 

2 Q. And what are those? 

3 A. Well, one method is to admit that you 

4 cannot present information on a year-by-year 

5 basis. 

6 And therefore, if the heaps, iet's 

7 suppose the heaping is really sort of concentrated 

8 in five-year intervals, to give up any precision, 

9 in terms of heaping, in terms of yearly data, and 

10 simply to work with five-year intervals, because 

11 the idea is that if there are more people at five, 

12 then there are fewer people at three. Three are 

13 distributing themselves to zero and five, say. 

14 Well, let's be careful. Let's keep it 

15 open intervals. So the 3s would go up to 5s. And 

16 the 7s would go up to 10s. Okay. 

17 And so what would happen would be that 

18 you would get an over-representation within the 

19 interval, but the data for the whole group would 

20 be fine. So then you would just say, I'm going to 

21 use five-year intervals or ten-year intervals. 

22 Now, that could be very difficult. 

23 And what it would mean is that the 

24 firmest inference would be then smearing out the 
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1 data over, instead of looking at it year by year, 

2 you got break points, you look at decade by 

3 decade, or five-year by five-year break points. 

4 So that is one accepted method. 

5 Another methodology that is wideiy used 

6 is to make assumptions. 

7 Obviously, the best methodology would 

8 be to get another sample, where it's actually, you 

9 could get an independent verification of what you 

10 are trying to measure. 

11 But something that's in between is to 

12 look at the distribution of how the heaping looks, 

13 and to argue, well, we think we have a model of 

14 what the heaping distribution would be, and to 

15 impose that in recreating the data, creating what 

16 would be called imputed data, that would make up 

17 for the matched — make up for the heaping 
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18 problem. 

19 So it's basically a smearing out the 

20 heap. So it's redistributing the heap. 

21 You can think of the heap as various 

22 numbers are being transformed from the interior of 

23 the interval to the heap point. And so what you 

24 try to do is unheap them. And you would 
page 176 
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1 redistribute them. 

2 But again, that would require an 

3 assumption. So there are a lot of methods; huge 

4 discussion in this literature on survey analysis 

5 on heaping. 

6 Q. I'd like to talk now for a moment about 

7 just one conclusion you reach in paragraph 45 on 

8 Page 17. 

9 A. Yes. 

10 Q. Where you conclude introducing 

11 interaction effects into an estimating equation 

12 without also including the main effects may lead 

13 to bias in the estimated parameters. 

14 Could you explain what that objection 

15 is? 

16 A. Yes. A very standard practice in 

17 statistics, again, going back to this name, R.E. 

18 Fisher, who is going to show up time and again — 

19 if you discuss modern statistics, it's hard not 

20 to — the idea in analysis of variance, which 

21 Fisher pioneered, is to say we are trying to 

22 understand a body of data, and want to look at 

23 what are so-called main effects. 

24 Main effects are the first order 
page 111 
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1 effects. So if I were to say, well, I have two 

2 factors at work, in this case time and group, I 

3 first of all would want to have a time effect, and 

4 secondly, I want to have a group effect. 

5 And then I might want to say, well, let 

6 me put in the time-group effect as an interaction. 

7 I mean, I don't know if you are familiar with the 

8 concept of interaction here. 

9 But it's like, if I had just 

10 categories, I'm saying let's — time is a little 

11 bit messy. But if I just had two categories, say, 

12 let's say black and white, and high educated and 

13 low educated, that if I were doing an analysis of 

14 earnings, say, to just move it out of this 

15 context, and just consider it more generally, the 

16 first thing I would look for I think would be to 

17 say, well, is there a difference between, you 

18 know, between blacks and whites, across all, 

19 across education categories; that would be kind of 

20 like the main effect. And is there a difference 

21 across the education categories, you know, holding 

22 constant differences between; and then looking 

23 only if there is an interaction effect, to see if, 

24 well, is the black/white difference any greater 
page 178 
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1 for more educated workers than for less educated 

2 workers. 
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3 That's a second order effect, 

4 literally. 

5 And the reason why that word is called 

6 second order is that the established practice 

7 would say, let's look at main effects first. 

8 And so as a procedure, something that 

9 you do in first-year statistics classes, is you 

10 say let's look at main effects first, and then 

11 look at interactions later. 

12 To introduce an interaction first, 

13 without allowing main effects to occur, to be 

14 present in the model, means that you could get a 

15 substantial bias in the interaction, as a stand-in 

16 for the main effect. 

17 So if I just put in interaction only, 

18 and not main effect, I don't know whether it's due 

19 in this instance here to the fact that blacks are 

20 more educated than whites, or blacks are paid more 

21 or paid less say than whites, and in this earnings 

22 example, or whether or not there is a legitimate 

23 interaction, that higher paid blacks — say higher 

24 educated blacks are paid less than higher educated 
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1 whites. 

2 So the first, you know, so it's a 

3 standard procedure to put in main effects and 

4 second order effects. 

5 I don't know if that's clear. 

6 And then of course, when you put in a 

7 more general model with main effects and higher 

8 order terms, the higher order term may still 

9 remain, the interactions may still remain, but one 

10 feels more confident that it's not spurious. 

11 So when I say is this an accepted 

12 practice, yes. It's an accepted practice to look 

13 at, first of all, the main effects, to see if 

14 there Is just an overall effect of blackness and 

15 whiteness, an overall effect of education, and 

16 then later on to say, is interaction between 

17 education and race. 

18 I don't — I mean, that could survive. 

19 But to simply start off with the interaction and 

20 not the main effects seems problematic. 

21 And I believe in this instance, it was 

22 problematic. 

23 Q. But your statistical analysis here Is 


24 

recorded 

in table 2? 
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1 

A. 

I believe so. Let 

me 

look 

at 

it. Yes. 

2 

Q. 

And — 





3 

A. 

That's correct. 





4 

Q. 

What does table 2 

show 

us? 



5 

A. 

Well, table 2, if 

you 

look 

at 

column 1, 


6 reveals that in, if you do things with Harris's 

7 data, Harris's way, this is now the comparison 

8 between insulators — excuse me. 

9 I seem to have a frog in my throat. Is 

10 there any water? 

11 MS. HARDING: Do you want to take a break? 

12 MR. STENGEL: We can take a break. We have 

13 been at It a while. 
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14 THE WITNESS: I can certainly go on. I 

15 just — 

16 MS. HARDING: We can take a break. 

17 THE WITNESS: I wasn't embarrassed by table 

18 2. 

19 THE VIDEOGRAPHER: Going off the video record 

20 at 2:34. 

21 (WHEREUPON, a recess was had.) 

22 THE VIDEOGRAPHER: Going back on the video 

23 record at 2:42. 

24 BY MR. STENGEL: 
page 181 
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1 Q. I think when we interrupted you, 

2 Doctor, Professor Heckman, you were explaining 

3 table 2 to us? 

4 A. Yes. 

5 Q. If you would like to continue with 

6 that, please. 


7 A. I put it away here, absent-mindedly. 

8 Table 3 and 4. I guess I lost my table 2. That's 

9 peculiar. It can't have gone too far, but I can't 

10 seem to find it. I just had it here. 

11 Here it is; absolutely right. 

12 Yes. If I look at table 2, column 1, 

13 you will find using the data that, the data that 

14 were provided by Dr. Harris, and the data that we 

15 analyzed, we're able, when you look at the 

16 post-group, which is the first column, first row, 

17 we find basically a 47 percent higher quit rate in 

18 the insulator sample than in the comparison sample 

19 or the matched sample. 

20 That is the meaning of that number. So 

21 the number that was reported by Dr. Harris is 

22 around 47 percent. And we are getting 46.8. I 

23 think that's really the same number. 

24 This is the interaction that we spoke 
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1 about. And this is simply saying, well, what 

2 happens; so this is saying the quitting behavior 

3 of insulators is 47 percent greater, using the 

4 definition of quitting behavior that's been used 

5 by both of us. 

6 But it's not allowing for what we call 

7 main effects. It's not allowing for the fact, for 

8 example, that post '62 and pre '62, differences 

9 may have existed between the groups, independently 

10 of any break. 

11 So column 2 of this table says, suppose 

12 we just put in a group dummy. So we put in an 

13 indicator variable, which tells us whether or not 

14 you are an insulator or whether or not you are a 

15 member of the comparison group, the NHIS 

16 comparison group. 

17 Now, what this tells you immediately is 

18 that the interaction which is so central to Dr. 

19 Harris's testimony drops almost in half, from 46.8 

20 percent to 25.4 percent, when you put into this 

21 regression or put into this analysis a dummy 

22 variable for being an insulator or being a 

23 comparison group member. 

24 So what this says is that now the 
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page 184 

1 interaction falls in haif, and 17 percent is the 

2 differential between the insulators and the 

3 comparison group members at all points in time. 

4 So this is saying that independently, 

5 the insulators are quitting at a higher rate. 

6 Now, we also recognize that quitting 

7 behavior may depend on age. And so in this case, 

8 column 3 introduces age as a variable. 

9 By the way, I should point out that the 

10 numbers in parentheses below are the so-called 

11 T-statistics or Z-statistics. They are telling 

12 you what the statistical significance of the 

13 finding is. 

14 So a number bigger than 2 means that 

15 the coefficient is statistically significant. 

16 So age is another factor that you might 

17 put in; and we put in age. 

18 And then if you go across the columns 

19 to 4 and 5, you find, for example, when you put in 

20 age, and an interaction between age and group, 

21 that you find that there is an effect which is now 

22 only 6.1 percent, and not statistically 

23 significant. 

24 This is simply saying that, well, the 
page 184 

page 185 

1 effect of aging is to cause people to quit. 

2 That's known. That's well-documented in the 

3 literature. That appears in the Surgeon General's 

4 reports, and all the documents they reference. 

5 And in addition, the age-group is 

6 saying that the different groups of workers may 

7 quit at different rates, that for example, the 

8 people who are exposed to asbestos and may have 

9 more morbidity might quit at a higher rate. 

10 And there is some indication of that in 

11 column 4, although it is not statistically 

12 precise. 

13 If you look at column 5, we introduce, 

14 instead of age, group interaction, an exposure 

15 variable. An exposure variable is essentially 

16 giving you some measure of how long the asbestos 

17 exposed workers have been exposed to asbestos 

18 risks. 

19 And when we introduce either in columns 

20 4 or columns 5 these main effects and these 

21 exposure variables, we reduce the level of the 

22 interaction to a smaller number. 

23 It falls from 50 percent down to 6 

24 percent; and in addition, as you will notice in 
page 185 

page 186 

1 the statistical significance, that those are not 

2 statistically significantly different from zero, 

3 which would mean that you would say that the 

4 probability of this being zero, or at least the 

5 coefficient estimates including zero, is high; 

6 there is a very high probability of, in a sense of 

7 a confidence interval, covering zero. 

8 And so under the null hypothesis that 

9 there is no effect, no post-group effect, you 
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10 would not reject the null that there was no 

11 post-group effect. That is the meaning of column 

12 4 and 5 in table 2. 

13 Q. In, and this is not meant to be 

14 technical language, you raise an objection as to 

15 omitted variables? 

16 A. Yes. 

17 Q. Is this analysis — and admittedly, 

18 there are limitations on the number of variables, 

19 but does this get to the same objection, that 

20 you're omitting terms? 

21 A. Yes, it does. Omitted variables is 

22 another way to describe the characterization of 

23 the problem with main effects. You can say the 

24 main effects were omitted, 
page 186 

page 187 

1 And in particular, we give you some; so 

2 they are not — the trouble with use of main 

3 effect is that it is giving you too much of 

4 analysis of variance flavor; it's more like a 

5 regression analysis. 

6 But it's getting at the same idea that 

7 there are many other factors that may be at work 

8 that could give rise to a spurious difference 

9 between; so aging factors, you know, between the 

10 groups, and the effect of age on quitting across 

11 the two groups, those are omitted variables, in 

12 the column 1 analysis, which is the Harris 

13 analysis. 

14 And our analysis is in columns 2 

15 through 5, shows that when these extraneous, 

16 so-called omitted factors — I shouldn't say 

17 extraneous factors — when you say omitted factors 

18 are included, reducing heterogeneity, as we talked 

19 about earlier, that you are getting the effect 

20 substantially reduced from, you know, 50 percent 

21 basically down to zero, or something close to 

22 zero. 

23 Q. Just to review what table 2 shows, if 

24 you start at column 1, you have 46.8 percent, and 
page 187 

page 188 

1 that's with a Z statistic of 7.4; that's 

2 statistically significant, correct? 

3 A. That's correct. 

4 Q. If you move to column 2, by breaking up 

5 postgroup and group, would you consider those two 

6 statistics to be colinear. Professor? 

7 MS. HARDING: Object to form. 

8 BY THE WITNESS: 

9 A. Those two variables to be colinear? 

10 BY MR. STENGEL: 

11 Q. Yes. 

12 A. Well, they are actually not, in the 

13 sense that the group — and postgroup, remember, 

14 is an interaction before and after '62. 

15 Q. Right. 

16 A. So there is independent variation in 

17 those two. Colinear is not a well-defined term. 

18 I mean, it is well-defined in a very 

19 narrow sense, saying that, does one perfectly 

20 predict the other. That is what you mean by 
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colinearity in a strict sense, a linear algebra 
book sense. And they are not colinear. 

Q. All right. But just to review here, 
postgroup drops to 25.4 percent? 

188 

189 

A. Correct. 

Q. At 2, it's borderline significance? 

A. Yes, that's significant. 

Q. And group at 17.1 is not statistically 
significant? 

A. That's true. 

Q. If you move to column 3, by the 

introduction of age, which is a small effect, but 
highly significant? 

A. Yes. 

Q. Group remains statistically 

insignificant; and as a matter of fact, group is 
statistically insignificant across the entire row, 
correct? 

A. Um-hmm. 

Q. And — 

A. Borderline significant. You know, if 

you take a 5 percent significance level in a 
two-tailed test, it's not significant. 

Q. Does the Cox hazard regression model 

require a certain sample size, or are you using up 
degrees of freedom here? 

MS. HARDING: Objection to form. 

BY THE WITNESS: 

189 

190 

A. No. I mean, you're using up degrees of 
freedom when you put in a parameter, but we have 
thousands of observations. 

So that if you look, for example, at 
the sample size of the NHIS sample alone, you are 
getting, you know, you are getting about 2,000 
observations in each. So the total sample size is 
like 4,000. 

Using one or two degrees of freedom up 
in that is like losing one observation out of 
4,000. It's trivial. 

So no, I don't believe this is a small 
sample problem. But I would just emphasize that 
age is statistically significant. And of course, 
age and the exposure variable are statistically 
significant as well. 

BY MR. STENGEL: 


Q. Do you have a belief as to why 
age-group is not significant, but age is; 
age-group there is an interaction term between 
group and age? 

A. Well, the reason why age-group might be 
statistically insignificant in this context — 
well, I mean, literally I can tell you what it 


190 

191 

means. 
asking. 


Q. 

A. 


But I mean, that is not what you are 


You want 
Um-hmm. 
It might 


a biological basis for this? 
Do you have one? 
be consistent with the fact 
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6 that the similar factors in terms of aging are 

7 operating across the two groups. 

8 And I mean, I'm just saying, restating 

9 it, essentially the same factors that lead to 

10 quitting are operative on both groups, the 

11 insulators and those in the comparison group, in 

12 which people have been matched. 

13 Q. Looking at the — 

14 MS. HARDING: I'm sorry. Did you get his 

15 whole answer? 

16 BY MR. STENGEL: 

17 Q. You use postgroup, group, age, 

18 age-group and T-exposure. Who selected those 

19 variables for testing purposes in table 2? 

20 A. Well, this is again the committee 

21 process I described earlier. 

22 When we looked at the Harris report, I 

23 think the first thing that I spotted, and I think 

24 everyone else did too — I can't remember that far 
page 191 

page 192 

1 back. You know, it was not that long ago, but I 

2 don't — but everybody, it seemed like the first 

3 thing, something I would teach my students and so 

4 forth would be, you don't start off with 

5 interaction. 

6 And so the first thing was to put in 

7 groups, just, you know, the insulators, more, you 

8 know, are the insulators different from the NHIS 

9 groups; is there a level effect that has nothing 

10 whatsoever to do with the interaction. 

11 And so as I recall, that was the first 

12 thing we said, let's put in a dummy variable; that 

13 was like instantaneous, once you got the data, the 

14 first thing we did. 

15 Then as the theory emerged about how — 

16 what will determine the quitting behavior, we 

17 noticed in the literature — this is the Surgeon 

18 General reports — that age is a factor. Age is a 

19 factor that leads to quitting, so that's what led 

20 to Column 3. 

21 And then it was natural to include in 

22 the interaction in 4 to say, well, maybe there's 

23 an age group interaction that doesn't seem that 

24 strong, 
page 192 
page 193 

1 And then to put in the T exposure was 

2 gilding the lily a little bit in the sense that we 

3 could say, well, we could see if the age effect 

4 was a stand-in for an exposure effect, and there 

5 seems to be legitimately a separate age effect 

6 from an exposure effect. 

7 Q. So if I understand your testimony 

8 correctly, what you're telling us is that the 

9 group exercised its collective judgment as to 

10 which variables to test through the Cox regression 

11 model? 

12 MS. HARDING: Object to form and 

13 mischaracterizes the witness's testimony. 

14 BY THE WITNESS: 

15 A. It was collective only in the sense 

16 that everybody reached the same conclusion 
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17 instantaneously. There wasn't something that was 

18 reached on after long debate. This is kind of 

19 like the first thing you do. It's a, gee, you 

20 want to put in a separate variable; are these 

21 people higher or lower. 

22 Maybe the reason why Harris was finding 

23 interaction is because one groups has a bigger 

24 quit rate, 
page 193 

page 194 

1 There is still the Harris effect when 

2 you go from 1 to 2 and then the movement from 2 to 

3 3 is basically reading and 3 to 4 is basically 

4 reading the Surgeon General reports and reading 

5 the determinants of who quits and what are the 

6 determinants of quitting and recognizing this is 

7 an aging sample of individuals the way its 

8 concluded. 

9 And that's that major factor, age and 

10 exposure, exposure, possibly because of the risks 

11 that people face, the morbidity increasing and so 

12 forth and so on. The morbidity theory would lead 

13 people to have greater exposure leading to greater 

14 illness or signs of illness, symptoms, and leading 

15 therefore to reduced smoking. So a reading of 

16 literature led to this. 

17 Q. But there was no — you didn't go to a 

18 public article that said you used post age group 

19 and T exposure; you exercised judgment? 

20 MS. HARDING: Object to form. 

21 BY THE WITNESS: 

22 A. Well, we exercised judgment based on 

23 the existing literature in the sense of age as a 

24 determinant of quitting. I mean that I think is 
page 194 

page 195 

1 what went on. 

2 An exposure variable is a little more 

3 controversial I suppose, but we have no — no 

4 reason to throw that out either so that the 

5 argument would be that, yes, this seems like a 

6 plausible notion and it did seem from Selikoff's 

7 own findings that people started to exhibit 

8 symptoms after roughly 20 years of exposure. 

9 That was the problem with the original 

10 asbestos reports, which made the determination of 

11 asbestos such a difficult thing; that it takes a 

12 while for these diseases manifest themselves and 

13 you need that longer exposure so it seemed like 

14 there was an aging and exposure effect there. 

15 So it wasn't just mechanical hunting. 

16 It's not as if we were to pick a regression 

17 program and say knock out the Harris variable post 

18 group. Each one of these specifications can be 

19 defended by appeal to the existing literature. 

20 Perhaps we weren't that clear in the 

21 report, but we can certainly do that under a later 

22 report if this was needed. 

23 Q. Let me ask a different question. Did 

24 you, meaning you or anyone at Lexecon under your 
page 195 

page 196 

1 direction, perform a Cox hazard regression model 
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2 estimate using different variables? 

3 A. Here is where — one thing we did, as I 

4 recall, we did a number of tests. Whether you 

5 want to call it a variable I don't know, but one 

6 thing we did which was a little different we 

7 noticed that Harris was pulling together different 

8 race groups and that Selikoff did all of the 

9 studies on whites. 

10 And so what we did is reran a lot of 

11 these analyses putting in race dummies and putting 

12 in — using only the white sample, both ways. So 

13 in that sense it can be entered as either a 

14 separate variable or you could think of doing all 

15 this analysis differently, which is like putting 

16 in interaction for every single variable here with 

17 race. 

18 And we found that this did not 

19 materially affect either Harris's conclusions or 

20 our reanalysis of Harris's conclusions, and so for 

21 the sake of brevity we did not report that. 

22 This is just kind of a standard form. 

23 It wasn't something suppressed that was all that 

24 important, 
page 196 
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1 Oh, thank you very much. 

2 So that's the sense in which we did 

3 that. That's one — I think I can definitely 

4 remember because after reading Selikoff's 

5 articles, I became concerned that we were 

6 comparing different groups, that the races were 

7 really — now the insulators themselves aren't 

8 that important a factor. They're largely a white 

9 group, but the match sample, the NHIS sample, was 

10 not, which was more representative of the whole 

11 population. 

12 So we did that, and it made little 

13 effect, almost no effect, so that's why we didn't 

14 report it. It wasn't — we can certainly report 

15 it if that would help clarify this matter, but I 

16 think that's second order. 

17 We also did some work on heaping, to 

18 come back, if you want to call that a variable. 

19 And we asked, well, how important is the heaping 

20 when we try different measures of this; just 

21 heaping. 

22 I don't know if you want to call that a 

23 variable, but we found that when we used like the 

24 five-year heaps, we lose the precision of our 
page 197 

page 198 

1 findings. You know, what does a post group mean? 

2 It's only over a decade. 

3 But we fished with different 

4 interactions defined by five-year intervals. 

5 Actually, we got qualitatively similar 

6 results, but, of course, you're weakening of power 

7 of all groups. So in fairness to Dr. Harris, we 

8 didn't inject those additional analyses because 

9 you could say, well, you throw in a lot of 

10 variables and change the intervals, you're really 

11 changing his analysis. 

12 But that didn't qualitatively change 
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13 

our conclusions 

to the best of my knowledge. 

14 


,again we didn't report that because it 

15 

didn't seem — 

that I believe even emerged from 

16 

just one of the 

sessions. We had a round table 

17 

discussion 

with 

several people having laptop 

18 

computers 

and just deleting the results — not an 

19 

attempt to 

obscure things, but just not to congest 

20 

things. 



21 

Q. 

Your 

look at heaping — that's not a 

22 

technical 

term. 


23 

A. 

Yes . 


24 

Q. 

— 

did that confirm that heaping was 

page 

198 



page 

199 




1 an issue with these data sets and had to be 

2 addressed somehow? 

3 MS. HARDING: Object to form. 

4 BY THE WITNESS: 

5 A. If you look at the distributions — in 

6 fact, you can look at Dr. Harris's own reports, 

7 the data in the Blue Cross Blue Shield report, and 

8 just his plots of the raw — now, what am I 

9 saying? Not Blue Cross Blue Shield; one of the 

10 graphs in this — now I'm losing my mind here, one 

11 of the Falise report. It wouldn't be in Blue 

12 Cross Blue Shield. And I can't say if I can 

13 recall it, but there's definite evidence of 

14 heaping. 

15 What I'm looking at here is Dr. 

16 Harris's Exhibit 1 — Report 1, Figure 1, and you 

17 can see that there are jumps at five-year 

18 intervals which is consistent with heaping — I 

19 don't know if you can see it — and Harris points 

20 this out. 

21 I mean, it's Harris who put us onto 

22 this so you can see definite jumps here. There 

23 are different jumps between the comparison group 

24 and the insulation workers, but they're there so 

page 199 

page 200 

1 you can see it. 

2 So I believe it's important and Dr. 

3 Harris I believe does, too. I don't think that's 

4 an issue between us, actually. 

5 Q. Before we go back to the report, we 

6 talked this morning about hypothetically how you 

7 might undertake the kind of analysis that Dr. 

8 Harris does or I guess, more properly, how you 

9 would answer the question that Dr. Harris is 

10 attempting to assess. 

11 Knowing what you know now about these 

12 various data sets, assuming you were going to use 

13 the insulators, is there a better source of a 

14 matched comparison set than the NHIS '87 data? 

15 MS. HARDING: Object to form. 

16 BY THE WITNESS: 

17 A. Well, going back to my original 

18 response, you know, as I say I'm intrigued by what 

19 Dr. Harris was attempting to do in this exercise. 

20 I think I would follow Selikoff more closely than 

21 Harris in the sense that I found — it would be 

22 quite interesting to find out workers who were 

23 somehow more standardized — this is the Selikoff 
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24 document I referred to earlier in an earlier 
page 200 
page 201 

1 question. This is the 1979 document. 

2 And I personally would like the idea of 

3 using the comparison groups from the National 

4 Cancer — the American Cancer Society, which would 

5 allow us to look at people who are more like the 

6 asbestos workers, those who had exposures, who 

7 were matched on education, on occupational 

8 exposure, to risks, were white. 

9 None of those are a basis of matching 

10 for Dr. Harris. All of those I think I would like 

11 to have. I think it would improve the quality of 

12 the match. 

13 And that's why when Dr. Selikoff 

14 discusses his analysis in the letter to Dr. Ellis, 

15 it's intriguing that he finds no difference in the 

16 quit rates when he uses this kind of comparison 

17 group or what I interpret to be this kind of 

18 comparison letter, but it's just a letter that's 

19 just reciting — so I would like Selikoff-like 

20 comparison groups and I'm intrigued by his claim 

21 in this letter of March 5, 1980, — I'm sorry. He 

22 does say this. 

23 God. I'm losing my memory here. He 

24 stated they are white, having stated they were not 
page 201 

page 202 

1 exposed at work to dust, fumes, vapors, chemicals, 

2 et cetera, not having more than a high school 

3 education, not a farmer, smoking habits known, and 

4 with continuing observation. 

5 And then he's finding out that 

6 basically in this — for this comparison he's 

7 finding that there's a 30 percent quit rate for 

8 what would be essentially the insulation workers 

9 and a 29.5 percent quit rate for the comparison 

10 group, so there's no effect just on the raw data. 

11 So that's why it would be — you know, 

12 this is a very nice comparison group. It's much 

13 nicer than we were able to assemble. 

14 Q. But, again, to go back to this morning 

15 ar this afternoon, you do not have the underlying 

16 Selikoff work? 

17 A. No. I'd like to get it. 

18 Q. So you don't know with precision what 

19 he's comparing and how he went about doing it? 

20 MS. HARDING: Object to form. 

21 BY THE WITNESS: 

22 A. No, we don't know it, but that was 

23 intriguing me. Again I'm speculating about 

24 something I don't know fully about, but it seemed 
page 202 

page 203 

1 like Wecker had access to some version of this. 

2 Again, just to alert you, I mean. I'll 

3 probably try to see — get my hands on that, but I 

4 don't know if he does or not. 

5 There's reference to an American Cancer 

6 Society reference group, which means you could do 

7 an analysis like Dr. Selikoff did, which would be 

8 extremely interesting to look at. 
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9 But, again, in reading one or two 

10 sentences out of a deposition or a report I should 

11 say I saw only yesterday, I can't say if it's all 

12 there, but, yes, I would prefer to use that 

13 comparison group, certainly just to see if this 

14 letter is any good. 

15 I have great respect for Selikoff; but 

16 what's interesting about the Selikoff letter, just 

17 to continue in the line, is that it seems like 

18 Ellis anticipated Harris study by 20 years. And 

19 he's saying, gee, wouldn't it be interesting to 

20 see if your efforts caused people to quit smoking. 

21 And he is thinking that Harris 

22 wasn't — Selikoff wasn't that careful in his 

23 comparison group and a somewhat indignant Selikoff 

24 writes back hat he was careful and indeed there 
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204 

was no difference, so that's what's intriguing. 

So, yes, I would like to do that if I 

could. 

Q. Let's go — I'm sorry. 

A. I just don't know if I can get the 

data. 

Q. You don't know, for example, whether 
any of the data would be in the newly produced Mt. 
Sinai information? 

A. I don't know that. 

Q. If it were, is it something you'd like 
to be able to use? 

A. Yes. 

Q. You think as a scientist it would be 
useful to have data of that sort and quality? 

A. Yes, I do. 

Q. Let's look at the omitted variable 

issue which you comment on on Page 17, Paragraph 
46 . 

Your only citation in that paragraph is 
again to Table 2? 

A. Yes, the same Table. 

Q. So you didn't independent of — and 

this is about to expose my ignorance. 

204 

205 

Cox is a regression technique, correct? 
A. Well — 

Q. Sort of? 

A. Sort of. I mean, Cox like many good 

people tries to take a more general analysis and 

translate it into a framework that's familiar to 
people who use regressions, but it's not quite 
what we mean by linear regression. 

I mean, it's like — so what it's like 
is it's like a nonlinear regression, if you're 
familiar with that. We have really a highly — 
it's a model where the Y's or some function of the 
outcome variable is related to the X's, but 
through maybe a nonlinear transmission. 

But, yeah, it's called a Cox regression 
because it looks like a regression and the 
coefficients can be interpreted like a regression 
of coefficients although strictly speaking they 
aren't. 
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Q. But just so I understand the nature of 
your criticism, you do the interaction effect in 
Paragraph 45 and you talk about omitted variables 
in 46, but they're not — those two problems in 
your mind are not additive; they're basically 

205 

206 

getting at the same issue? 

MS. HARDING: Object to form. 

BY THE WITNESS: 

A. Let me make sure I understand what 
you're saying. Before when we talked about the 
issue in 45 is the main effect issue — 

Q. Right. 

A. — and 46 is broadening that issue, but 

it's of the same nature. It's saying that there 
might be variables to include in the Cox 
regressions that weren't included by Dr. Harris 
and that including them seems to have an effect 
and when you do that inclusion you're going to get 
a substantial — you might get a substantial bias. 

And Table 2 shows that you do get some 
changes in the coefficient, so it's the same 
general question, same general issue. 

Q. And, in fact, the quantification to the 
extent you provided it is the data that appears or 
is reported on Table 2? 

A. Correct. 

Q. And that's your estimation, if you 

will, of both of main effect issue and the omitted 
variable issue? 

206 

207 

A. Right. Technically speaking the main 

effect issue for just group, if you want to use 
group as the effect,is what's reported in Column 2 
and the overall effect of all the issues in 
Column — in Paragraph 46 are given in the 
remaining columns of the table. 

That's the way it break it down. 

Q. What are you showing us on Table 3? 

A. Well, what this is showing if you look 

at the insulator sample is that the quitting 

behavior of insulators is virtually unchanged 
before '62 — again, if you are taking the break 
point as '62 — from after '62, before and after, 
it's basically the same number and, if anything, 
the quitting behavior is a little bit lower after 
1962 . 

I mean, the exit rate from smoking, the 
quitting rate, is 1.03 in 1950 to 1961 and it's 
1.01, '63 to '83, so it's slightly lower, which 

indicates there hasn't been any big change in exit 
behavior between those two periods. 

Q. Well, Professor, I'm somewhat confused. 

You make — I thought this was measuring the 
effect of an additional year of asbestos exposure 

207 

208 

and — 


2 A. It is. I'm sorry. I guess I wasn't 

3 that clear. It's the effect of an additional year 

4 of asbestos exposure before and after the break. 
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5 Q. Right. 

6 A. So, I'm sorry, I didn't — I didn't say 

7 what's in the head of the table, but what I'm 

8 saying is to me the salient piece of information 

9 is asbestos exposure and its subsequent effect on 

10 quitting is the same before and after 1962. 

11 So I wasn't that clear maybe. So the 

12 crucial thing is this is now the coefficient on 

13 the asbestos exposure, and it's the same 

14 coefficient. 

15 So in other words, if I look at someone 

16 who has been in the industry for 20 years and I 

17 ask what's the quitting behavior, it's the same in 

18 1955 as it is in 1965 and 1975, which means there 

19 wasn't any intervention effect. 

20 Q. But you're looking at asbestos 

21 exposure, which as a — the effect on hazard rates 

22 of quitting? 

23 A. Correct. 

24 Q. Is not statistically significant before 

page 208 

page 209 

1 or after 1962, correct? 

2 A. No. I'm saying that the difference 

3 between — well, each of them is statistically 

4 significant in the appropriate periods. It's just 

5 that the difference between 1950, the period — 

6 the first period, '50 to '60, that number is about 

7 the same as it is '63 to '83; but below that, you 

8 can see that there's a confidence interval and the 

9 confidence interval excludes zero for both, so no 

10 effect would be like if the confidence intervals 

11 included zero. 

12 Q. I was being probably procedurally 

13 improper. I was sort of laying those over one 

14 another and saying the two numbers would not seem 

15 to be different? 

16 A. The two numbers across the two columns 

17 are not that different, but each is different from 

18 zero; so the way to state this table clearly is 

19 that an additional year of asbestos exposure — 

20 remember, even though these people have been 

21 employed at least 20 years, there are still some 

22 age variation, still some exposure. 

23 Don't forget all these people in the 

24 initial samples, you know, started a long ago and 
page 209 

page 210 

1 that there is a lot of room for variability, 

2 partly because of the depression, partly because 

3 of the war, part because some people leave. 

4 There is variation across these people 

5 this terms of their exposure, so that's a 

6 legitimate source of variation, but the effect is 

7 the same post-'63 — well, post-'62 and pre-'62. 

8 And what that means is then whatever 

9 went on in '62, whatever the Selikoff 

10 interventions were, seemed not to have affected a 

11 basic statistical pattern, which is more exposed 

12 workers are more likely to quit. 

13 And we speculate now — this is not in 

14 the table. We speculate that is due to the onset 

15 of the morbidity that Dr. Selikoff documents 
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causing people — indicating poor health symptoms 
to quit smoking, but that's speculation. 

Q. Did you do the calculation reflected in 
Table 3 with smoking duration? 

A. Well, you've got to be careful. 

Smoking duration is what we are looking at, so 
what we are looking is the exit rate from smoking. 
These are basically hazard rates, and the hazard 
rate is the rate at which people quit smoking. 
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Okay? 

So by conditioning, by using this Cox 
method we kind of bypass the need to — what you 
would have to do is like a Gompertz specification 
to build in what's called duration dependence, so 
we bypass that effect. I'm not being clear. 

Q. No, I understand. 

A. We do. 

Q. I had understood how you moved from — 

all right. 

A. But the Cox, you see, doesn't require 
that we impose in a functional form on the 
duration dependence, which is your question. It's 
there. It's implicit. 

We could reconstruct it, but we didn't, 
because we were mostly interested in this effect 
of exposure on quitting, which is a different 
effect. 

But we could reconstruct it, but we'd 
have to go back. It's documented how to 
reconstruct it. It's well-known how to 
reconstruct instruct it. We just didn't do it. 

Q. Did you test any other variables with 
the equation — the results of which are reported 
211 
212 

on Table 3? 

A. I have to think about this now. Off 
the top of my head, I would say yes, only because 
I tend to be compulsive about these things, but 
I'm trying to remember what exactly. 

I'm pretty confident that we had this 
with age as well and it didn't affect the results, 
but I'd have to look at the primary source again. 

I don't remember that. I honestly don't remember 
that. 

My understanding is this is robust 
across other specifications; but to be perfectly 
honest, I can't say that with a hundred percent 
certainty. I'm pretty confident that's true, but 
I'm not a hundred percent. 

MR. STENGEL; Do we need to change the tape? 

THE VIDEOGRAPHER: Yes. Going off the video 
record at 3:19 at the end of Tape No. 2. 

(WHEREUPON, there was a short 
interruption.) 

THE VIDEOGRAPHER: Going back on the video 
record at the beginning of tape No. 3 at 3:23. 

BY MR. STENGEL: 

Q. Professor, I'd like you to look at 

212 

213 


http://legacy.library.ucsf;MiLf/tid/xrn05a00/pdfndustrydocuments.ucsf.edu/docs/ygxd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


paragraph 52, at the bottom of Page 19. 

It's true, is it not, that although the 
number moved somewhat. Dr. Selikoff found or 
calculated a very substantial interaction between 
tobacco and asbestos, correct? 

A. That's correct. 

Q. And does your conclusion in paragraph 

52 that, even if you made the assumption about 
insulator behavior in light of information from 
Dr. Selikoff, that that's not a generalizable 
phenomena, is that because other populations are 
not at the same level of risk as the insulators 
were? 

MS. HARDING: Object to form. 

BY THE WITNESS: 

A. Yes. The key sentence here in this 
paragraph is, well, following that first sentence, 
is the second sentence, which is the insulators 
were heavily exposed to asbestos. 

And that is important in light of the 
fact that people who are more likely to be — 
well, don't forget, at the intervention they were 
warned that they now were exposed to risks, which 
my guess is prior to '62, they weren't 
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systematically aware of; and therefore, it seems 
likely that those people will be more health 
conscious than other groups, precisely because of 
their asbestos history, and because of their 
recent. 

Now, I suppose you could take this 
paragraph and say, well, in other settings, people 
who suddenly become aware of some relationship 
with heart disease and smoking, something similar 
would happen. People who had serious cardiac 
problems were told by the Surgeon General there 
was, in effect, people with heart disease being 
more likely to, and smoking, much more likely to 
die; I'm not sure that's so strongly established. 
You might get similar phenomena. 

But the argument is encapsulated in 
paragraph or sentence 2. 

BY MR. STENGEL: 

Q. Well, just so we're clear. Dr. Selikoff 
found, I believe it's in the first study, that 
there was a 92-fold increase in relative risk for 
smoking insulators compared to nonsmoking, 
non-asbestos-exposed individuals for lung cancer, 
correct? 
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A. You mean the '68 study? 

Q. '68, that's correct. 

A. Yes. 

Q. And just so — 

A. That number varies, as you said 

earlier. 

Q. I understand. 

A. It varies, but it's high. 

Q. It's still very substantial? 

A. It's always substantial. 

Q. And — 
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12 A. And I believe Selikoff was extremely 

13 disturbed by this. And this is why he makes such 

14 a point of it when he does find it. 

15 Q. Perhaps this is more intelligible for 

16 the jury, and I understand this would require you 

17 to know something about the baseline occurrence of 

18 lung cancer. 

19 But what does a 92-fold increase in 

20 relative risk mean in terms of the probability of 

21 an individual getting lung cancer if they are in 

22 the smoking, asbestos-exposed population? 

23 A. I can answer that question if you let 

24 me look at the Selikoff — Selikoff does some 

page 215 
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1 calculations of that sort. 

2 Q. Sure; feel free. 

3 A. Yeah, I have to; and again, it might 

4 take a little while. I'm just — 

5 MS. HARDING: I'm also going to object to it 

6 being outside the scope of his report. 

7 BY THE WITNESS: 

8 A. Let's see. Let me see if I can get the 

9 right report here. This is the smoking habits. 


10 

I'm looking at the document. Asbestos Exposure, 

11 

Cigarette Smoking and Death Rates. 

12 


This is the '79 report, which is later 

13 

than the 

earlier; ten years later actually. 

14 


As I recall, he does some calculations 

15 

This is 

the — you wanted lung cancer? 

16 

BY MR. STENGEL: 

17 

Q. 

Yes. 

18 

A. 

Yeah, I believe it's here. 

19 

Q. 

That study has a slightly lower 

20 

relative 

risk, correct? 

21 

A. 

Yes, it does; this interaction. 

22 

Q. 

Um-hmm. 

23 

A. 

It's like 80 percent. You were at 92. 

24 

I think 

it's 80. But it's still high, as you 

page 

216 


page 
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1 point out. Let's see if I can find it quickly. I 

2 know it's substantial. 

3 He has an expected versus other deaths, 

4 asbestos reduced, smoke 20 cigarettes per day, was 

5 2.8 times as high as the asbestosis death rate; 

6 asbestosis. Where is the lung cancer? 

7 For lung cancer, for example, mortality 

8 ratio was 10.4 for men, who currently smoke 20 

9 cigarettes a day, and 9.15, who currently smoke 

10 less than 20. 

11 So that's about it, the mortality 

12 ratio. If that's proper statistic, that answers 

13 your question. 

14 He has some other calculations here in 

15 the later papers, as well as other forms of 

16 cancer. So it's substantial. Is that — 

17 Q. Well, that leads to a related question 

18 of whether you know — strike that. 

19 Do you know as you sit here today what 

20 the level of asbestos exposure is among Manville 

21 trust claimants? 

22 A. I would have to look at the — it's a 
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much broader class of workers; that much I know. 
And I know that this insulator group would be sort 
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of probably an upper bound. 

The actual data that — I would need to 
look at the Rabinovitz report again. And I 
honestly don't know. I don't know the numbers, 
and I don't know about the exposure. 

The occupational history, from the 
claimants' standpoint; you are talking about the 
HR&A sample? 

Q. Um-hmm. 

A. That study has information on 
employment histories. 

The only thing that I'm worried about 
is the aspect of people who might have been 
working in one site, sort of the history before 
they take the current job which led to the 
exposure. I'd have to check that. 

As I sit here, I would say I don't know 
with certainty. 

Q. Well, you would accept the proposition 
that the Manville claimants have been exposed to 
asbestos? 

A. In varying degrees, yes. 

Q. And you don't have any basis to assume 
that, on average, their level of asbestos exposure 
218 
219 

is such that they would not trigger some degree of 
synergistic effect between smoking and asbestos 
exposure? 

MS. HARDING: Object to form. 

BY THE WITNESS: 

A. Well, there, you are getting into the 
realm of speculation. The studies by Selikoff are 
for, are at an extreme; a population that is 
primarily, I mean that has been exposed, one might 
use the word massively to asbestos, in a way that 
I'm sure a subset of the claimant data has been 
exposed to. 

But what's open is just how — it 
certainly is true that all of Selikoff's findings 
about the interaction of this 92 or 80 refers to 
heavily exposed asbestos population. 

And to the best of my knowledge, at 
least in any of the other documents, we don't know 
about that interaction for more likely exposed 
asbestos populations. 

But I don't know if there is a 
threshold or not. A threshold would lead to a 
reduction in, the possibility of no interaction. 
But that's not even mentioned in Selikoff's 

219 
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discussions. 

I mean, Selikoff, being the careful 
scientist that he is, doesn't claim that there is 
an interaction; doesn't even discuss this, to the 
best of my knowledge. 

BY MR. STENGEL: 

Q. Let's turn to your criticisms of Dr. 
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8 Harris's comparison of the insulators to the 

9 claimants. 


10 


A. 

Yes. Which paragraph? 

11 


Q. 

Well, it's a discussion that starts on 

12 

the 

top 

of Page 20. 

13 


A. 

Okay, yes. 

14 


Q. 

And I'm actually looking down to. 

15 

first, just we talked earlier today about the fact 

16 

that 

you 

had accepted Dr. Harris's calculations of 

17 

quit 

rates in various populations. 

18 


A. 

Used them. 

19 


Q. 

Yes; fair point. 

20 


A. 

Yeah. 

21 


Q. 

Do you know what the — let me see if I 

22 

can 

make 

this clearer. 

23 



As Dr. Harris calculates the quit rates 

24 

for 

the 

three groups in this case, that being the 

page 
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1 insulators, the respondents to the NHIS '87 

2 inquiry, and the claimants, the order that I've 

3 just described those three groups is in fact the 

4 descending order of their quit rates, is that 

5 correct? 

6 A. That's correct. The claimants have the 

7 lowest quit rates. 

8 Q. Now, you conclude in paragraph 54 that 

9 the insulators' quit rates did not rise relative 

10 to claimants' quit rates after 1962. 

11 A. Yes. 

12 Q. Is that calculation reported anywhere? 

13 A. I suppose it's implicit in the table we 

14 were looking at a minute ago, but it's not 

15 reported directly. This is a fact. 

16 It's like, not having an extra column, 

17 we didn't, we didn't put in an extra table. But 

18 it's the fact. 

19 Q. But in simpler terms, you mean that the 

20 proportionate relationship of the insulator and 

21 claimant quit rates did not change? 

22 A. Right. 

23 MS. HARDING: Object to form. 

24 BY THE WITNESS: 
page 221 

page 222 

1 A. But that the level of the quitting 

2 behavior changes for both groups. It's just the 

3 proportion is preserved. That's the sense of the 

4 second sentence saying quit rates did not rise 

5 relative to claimants' quit rates. It's just 

6 that. 

7 But no, the whole level of quitting 

8 changes between the two groups. 

9 BY MR. STENGEL: 

10 Q. Right. That's, I was just trying to 

11 make sure I understood that. 

12 A. Yes, that's correct. 

13 Q. You then take issue with the fact that 

14 in your view, the claimants are not a 

15 representative subgroup of the relevant population 

16 of asbestos exposed workers? 

17 A. Yes. 

18 Q. What would you posit as a better 
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19 representative subgroup or better representation 

20 of asbestos exposed workers? 

21 A. Everyone who is exposed to asbestos, 

22 not just claimants. 

23 Q. How would you identify and extract data 

24 relating to everyone exposed to asbestos? 
page 222 

page 223 

1 A. Go back to company records and get the 

2 information on everybody who was working for 

3 Manville and working for all, I mean, in 

4 principle, going back to all potential, not actual 

5 claimants to the, to the trust that was set up. 

6 Q. But you realize. Professor, that for 

7 example, if you were to go on the basis of 

8 Manville employees, that would in all likelihood 

9 create a very heavily exposed population, since it 

10 would have mine workers, textile workers, 

11 asbestos-containing-product manufacturing workers? 

12 MS. HARDING: Object to form. 

13 BY THE WITNESS: 

14 A. Well, if I just stayed with Manville 

15 workers; but I thought we were talking more 

16 generally about all possible, a range of workers, 

17 which would include, you know, office workers, and 

18 the full range, and all possible claimants to the 

19 trust. 

20 So yes, if I look to only the 

21 particular subsets, like mine workers and so 

22 forth, I would suppose you had — those would be 

23 more comparable to the insulators. But there 

24 would be more of a spectrum. I'm not sure what 
page 223 

page 224 

1 you are getting at here. 

2 BY MR. STENGEL: 

3 Q. Well, I was just trying to see if you 

4 had a practical suggestion for what could be done 

5 in lieu of using claimants. 

6 A. Oh, that's I think a retrospective 

7 sampling of all workers. 

8 It might be expensive. But it would 

9 give you a clear view, because you are not then 

10 selecting a sample on the basis of presenting a 

11 claim that you're sick, or that you have suffered 

12 a disease or you are about to suffer a disease, or 

13 have been diagnosed as being susceptible or under 

14 the spell of a disease. 

15 So that's, would be a great substitute, 

16 if you could actually do something like a 

17 retrospective sampling of all employees and follow 

18 their death records and disease records. That 

19 would be expensive, I assume. 

20 But that's what I would consider a 

21 better sample. 

22 Q. And what are the implications of using 

23 the claimants as a subgroup? What's — have you 

24 measured the magnitude of the effect of the 
page 224 
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1 representativeness of the claimants? 

2 A. Well, this may be circular. But if you 

3 were to look at the quitting behavior of the 
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claimants, especially in light of the ordering 
that you properly reported, which was the — I 
mean, these people are the least likely to quit, 
of the three groups that are used here. 

When you see this huge disparity of 
2.44 to 1, one plausible source of difference 
between these two — not the only, not the only 
source — is that the claimants were people who 
weren't that careful about their health, who 
took — didn't, didn't stop smoking, and as a 
result, were more likely to be claimants. 

And so you can explain I think some of 
the gap between the insulators and the claimants' 
quit rates in the sense that the claimants are 
the, seem — are certainly by virtue of their 
claiming status sick people or people at least 
deserving of some compensation or at least 
perceiving that they are deserving of 
compensation. 

Q. And if I follow your comment, they got 
that way because they persisted in habits that 
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they would have better abandoned, like smoking? 

A. That's consistent with the state, I 
guess. 

There is another interpretation that 
is — there is a supplementary interpretation as 
well, which has to do with the fact that these 
claimants, that the data released for some 
subgroups of claimants, seems that possibly the 
quitting behavior may have been understated for 
certain groups of these claimants. 

It seems that the smoking history 
seemed quite low for certain classes of claimants. 
The quitting behavior seems low for certain 
classes of claimants. 

Q. Have you conducted — I'm sorry. I 
didn't mean to interrupt. 

A. Well, we looked at some sensitivity 
studies, looking at what would happen if we 
treated the claimant data somewhat differently. 

Now, this is questionable. What do you 
do with missing smoking histories, whether you 
treat them as never-smokers or current smokers, 
and what quitting behavior is; a little bit of 
analysis of that. 

226 
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Q. And your alternative suggestion was if 
there was omitted data, to treat them as smokers? 

A. Yeah. 

Q. Do you know any basis to do that? 

A. It's a, just a robustness check, to try 
to, you know, if you have a situation with missing 
data, you explore alternative assumptions. 

Q. Did you quantify the effect of treating 
the omitted data sub-population of smokers? 

MS. HARDING: Object to form. 

BY THE WITNESS: 

A. We did some sensitivity analysis. 

But to my knowledge, that doesn't 

explain the whole of the gap between the two 
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15 

groups, 

the 2.44 to 1. It moves some of the. 

it 

16 

moves it 

in some direction. 


17 


But if you would ask numerically. 

does 

18 

it explain the gap? No. Does it explain much of 

19 

the gap? 

No. 


20 

BY MR. STENGEL: 


21 

Q. 

At Page 23, paragraph 61 — 


22 

A. 

Yes. 


23 

Q. 

— strike that. 


24 


How would you deal with your view 

that 

page 
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1 there would be a, I guess a decline in the rate of 

2 new information over time, or to put it in the 

3 alternative, eventually you would find fewer and 

4 fewer people to inform; how would you model that 

5 effect, if at all? 

6 MS. HARDING: Object to form. 

7 BY THE WITNESS: 

8 A. I'm not sure of the question. I'd 

9 maybe ask you to restate it a little bit. 

10 You are talking — well, let me state 

11 it. Then tell me if I've stated it correctly. 

12 BY MR. STENGEL: 

13 Q. Okay. 

14 A. There is an issue that once the 

15 information is out, it's not going to have any — 

16 there is not going to be a further effect of the 

17 information. People who have the information have 

18 it, period; that certain groups of individuals 

19 might get it a little bit later. 

20 And the reason why they might get it a 

21 little bit later is because the asbestos workers 

22 were the target. They had the firmest evidence, 

23 the insulators, I should say. And other groups 

24 who were related to asbestos, working in asbestos, 
page 228 
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1 would get it through the HEW channels, their union 

2 channels and so forth. 

3 So formally, if I were to model this, I 

4 would think of it as a lag; I would think of it as 

5 like a diffusion process, diffusion of 

6 information, dissemination, where it happens, but 

7 it happens with a lag. 

8 And the lag would be the lag that would 

9 come from information, just channels of 

10 information, just like some people find out about 

11 polio vaccine a little later than others, and some 

12 people find out about color television and DVD and 

13 other technologies a little later. 

14 And I would look at some kind of 

15 diffusion curve, so-called diffusion curve of 

16 information. I would model it that way formally, 

17 in building just a formal model. So — 

18 Q. In specifying your lag terms, would you 

19 have to independently account for the states of, 

20 A, having the information, and B, acting on the 

21 information? 

22 MS. HARDING: Object to form. 

23 BY THE WITNESS: 

24 A. Well, this goes back to what we were 

page 229 
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230 

talking about earlier. There is a major 
difference between — much earlier, just in 
passing, so it wasn't a central point — that in 
general, in terms of decision, understanding 
decisions, it would be nice to have a separation 
between what individuals know, and what actions 
people take. 

And so for a pure study of information, 
I would like to separate those two, yes. 

However, as I said earlier, knowing 
what people know, determining what people know 
from, independently, from their actions, is 
sometimes a very hard process, very difficult 
empirically, unless you can conduct interviews, or 
somehow elicit that information separately from 
their behavior. 

But yes, I would want to separate 
those, the short answer to your question. 

BY MR. STENGEL: 

Q. Did you ever do any re-specification of 

Dr. Harris's work where you assumed that quit 
rates would decline because of this saturation of 
the market with information? 

A. Not numerically. 
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Analytically, we have looked at the 
consequences of declining, of a fall-off, what 
economists would say sort of diminishing returns, 
which would come from just finding that once the 
information is there, people can only quit once, 
and people only get the information event once. 

And so the idea of taking a transitory 
decline and making it into a permanent decline is 
a serious limitation of his analysis. So we talk 
about that. But there are many ways to specify 
that scenario. 

The only thing we say is that it would 
lead to overstatement of the impact of the 
information, because some of this information, if 
it's, you know, it's a once and for all 
information event, more people would quit; but 
that doesn't mean the quitting rate would be 
permanently lower. 

Q. All right. But that's a process that 
you've analyzed in a non-numerical way? 

A. Well, we don't have the data to, nor 
does Dr. Harris, I should point out, have the data 
to already make this distinction about what is a 
permanent effect of this on quitting rates and 
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what is the transitory effect of this on quitting 
rates. 

If you look at episodes of quitting, 
you can see what quitting behavior was, say, in a 
particular episode. 

Like let's take the first health scare 
in 1953. You can look at that effect on quitting. 
A lot of people find it out. But they found it 
out already, so they don't quit. You can't quit 
more than once. Well, I guess you can. That's 
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11 what Mark Twain said, his line. 

12 But putting that aside, and adopting 

13 Harris's assumption that you do quit once, that 

14 the quit rates wouldn't necessarily be sustained. 

15 Transitory episodes would come from the release of 

16 information, would not lead to a necessarily 

17 higher sustained quit rate, just a local 

18 short-term rate, as the information was absorbed. 

19 And that is, gets at the essence of the 

20 problem here in constructing the counterfactual 

21 states, that we don't really know how long the 

22 short-term events can be forecast into the future. 

23 So that if you learn something, even if 

24 this happened, even if this did happen, that 
page 232 

page 233 

1 information did cause quitting to decline, that — 

2 to increase, I should say, over a certain period 

3 of time, we don't know if that could be sustained, 

4 because it's already out there. 

5 And then you might hit the wall, too, 

6 of heterogeneous consumers who might not listen to 

7 the information, might not process it even if you 

8 hit them over the head with it. 

9 Q. That moves to another criticism, but 

10 just to — 

11 A. Yes. 

12 Q. — finish out this point on the decay, 

13 decay rate for quitting — 

14 A. Yes. 

15 Q. — you have not at this point, and I 

16 believe you told me you can't, given the data 

17 limitations, tried to calculate the numerical 

18 effect of declines in quit rate? 

19 A. Well, I think this is the issue in this 

20 whole line of reasoning, that nobody can; nobody 

21 has. 

22 And that means then that any kind of 

23 projection from a short-term event has two 

24 potentially different interpretations, 
page 233 
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1 One is a long-term effect, which would 

2 translate into permanent quitting, or the other is 

3 a short-term effect which could die out. And so 

4 we raise it as a possibility. 

5 Dr. Harris makes one of those two 

6 interpretations. 

7 Q. Um-hmm. 

8 A. And we question whether that's 

9 sustained by any evidence. 

10 So no, neither he nor I has the 

11 evidence to make that. But it seems likely, very 

12 likely that the issue raised here is potentially, 

13 I mean is a serious one, that as I say, people can 

14 only quit once, and the behavior can only be — 

15 and therefore, you know, short of a model of 

16 information, and short of a model of quitting, you 

17 really leave that open, what the long-term effects 

18 would be of this kind of information release, if, 

19 even if you found it. 

20 Q. You, and I didn't mean to interrupt 

21 you, but you started to talk about the 
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22 heterogeneity effect in this claimant population. 

23 A. Yes. 

24 Q. Now, earlier, you talked about, I think 

page 234 

page 235 

1 you called them the hard core, at some level, you 

2 had a group of consumers who will do risky things, 

3 sort of no matter what costs are associated with 

4 what you tell them; is that — that may be a 

5 slight overstatement of the proposition. 

6 A. In one of the documents that we 

7 introduced, not, I'm afraid, in this list. Exhibit 

8 3, but in one of the earlier reports, the National 

9 Asbestos Workers report, we refer specifically to 

10 a document which isolates the hard core, this hard 

11 core, comes up with some idea. 

12 So we draw on the literature that 

13 isolates that group. 

14 And we also report evidence from the 

15 Surgeon General's reports and the like about this 

16 correlated risky behavior, the correlates, I 

17 should say, of risky behavior, which indicates 

18 that there are a lot of people, there are some 

19 people who do a lot of things, a lot of 

20 risk-taking, is concentrated into a subset of the 

21 population. 

22 And those people would be likely hard 

23 to change, are changing their behavior, changing a 

24 trait, not just one aspect of their behavior, 

page 235 

page 236 

1 Q. Now, I haven't looked at what 

2 literature you identified in Blue Cross. 

3 But have you done any calculation of 

4 what the hard core would look like in terms of a 

5 percentage or other measure of size of population 

6 among asbestos-exposed individuals? 

7 A. No. But the only argument, I would 

8 suspect that the hard core, the reason — I'm not 

9 just being speculative here — that if you look at 

10 the literature that tries to attack this hard 

11 core, looks at this behavior, it typically focuses 

12 on people who are somewhat less educated, 

13 identifies these people as being somewhat iess 

14 educated, somewhat harder to reach, and you might 

15 think that any estimates from the general 

16 population would be lower bound estimates for what 

17 you would get for the asbestos-exposed workers. 

18 But the answer to your question is no, 

19 directly; just that I would offer this evidence as 

20 lower bound. 

21 I would suspect it was higher, but how 

22 much higher I cannot say. 

23 Q. Well, in your work in Blue Cross, what 

24 was your estimate of the size of the hard core 
page 236 

page 237 

1 population? 

2 A. It wasn't our work. It was just 

3 drawing on work from another source. And I'd have 

4 to look at the document. I mean, it's there. And 

5 it's identified. I can find it. I can at least 

6 get the reference. 


http://legacy.library.ucsf;MiLf/tid/xrn05a00/pdfndustrydocuments.ucsf.edu/docs/ygxd0001 



7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 


I did not bring the document with me, 
so I can't recall. 

Q. Well, I think we — 

A. I think it's 5, 10 percent. It's kind 
of the outer hard core. There are different 
cores. And this is kind of the inner core; the 
core-core. 

But I believe it's around 5 or 10 
percent. But I'd have to look at the report. I 
don't know if I attached all the materials. 

This is, this is the asbestos worker 
report. Let me see if I have this Biue Cross/Blue 
Shield. 

Okay. I see an events literature, 
economics literature. I don't think that 
should — I don't seem to have the reference here. 
I could find that for you. But I don't have it. 

I don't have it right handy. I don't 
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seem to have the asbestos worker. That's the one 
that's, that came out later. I don't seem to have 
the supplement to this. 

I asked for this. But I forgot to 
bring it. It would be in this document if we have 
it. But I don't have it. I'm sorry. I can find 
it. 

Q. But you said 5 to 10 percent of the 
general population or of the insured population 
for Blue Cross Blue Shield? 

A. I would — 

MS. HARDING: Object to form, 
mischaracterizes his testimony. 

BY THE WITNESS: 

A. It was 5 to 10 percent of the 
population that was sampled through this group 
which I would guess would be larger in the 
asbestos population. 

BY THE WITNESS: 

Q. Do — strike that. Does the literature 
suggest that people move in and out of the hard 
core, for example, as they age or are they less 
likely to engage in risky behavior? 

A. Well, if you look at youth behaviors, 
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you do find that as people — I mean, there are 
certain risks that people don't do any more like 
crime. People commit crime at a much lower age as 
you get — much lower rate when you get older, so 
there's no doubt that there are less risky 
behaviors. 

You'd be kind of crazy to be engaged in 
crimes that requiring you to run away if you 
couldn't walk is the sense. 

There is some evidence of decline, but 
I couldn't give you a gradient. I couldn't give 
you an exact number right now off the top of my 
head. 

Q. All right. 

A. To the best of my knowledge risk taking 
behavior shows hat, but there is also a group of 
people who are hard core even as adults. We are 
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18 talking in the mid-40s and later. 

19 Q. And as to that group, their membership 

20 in the hard core group is probably a result of 

21 things like educational attainment or lack 

22 thereof? 

23 A. Yes. 

24 MS. HARDING: Object to form, 
page 239 

page 240 

1 BY THE WITNESS: 

2 A. I would say it's related to. Whether 

3 it's due to is another matter, but I would say 

4 it's correlated to education. 

5 BY MR. STENGEL: 

6 Q. Which may stand for the number — for a 

7 number of actual variables? 

8 A. Yes. That's the point we were making 

9 earlier. Whether it was ability, education, 

10 motivation, time preference, who knows. 

11 Q. And, again, we talked about this in the 

12 context of a decay in quit rates because of 

13 general availability of information. 

14 Have you done any numerical work 

15 calculating what the diminution of the quit rates 

16 would be by virtue of heterogeneity among the 

17 claimant population? 

18 A. There's not enough — let me put it 

19 this way. We have not estimated that yet. In 

20 principle one could estimate that. There is — 

21 there are in principal methods outlined in those 

22 papers that I presented earlier in my vita that 

23 allow one to in principle get at the idea of 

24 heterogeneity of quit rates, 
page 240 

page 241 

1 That would require substantial 

2 estimation, but in principle one could do that. 

3 We haven't done it yet. 

4 Q. Is that something you intend to do? 

5 A. It would be something nice to do. It 

6 might be expensive to do, but it certain is 

7 possible to do. 

8 Q. Would you have the data you need to do 

9 that calculation? 

10 A. In a crude way, yes, because you can 

11 look at what the determinants are. You can look 

12 at the quitting behavior and then compute a 

13 distribution of unmeasured heterogeneity 

14 components and then build. 

15 Almost every time I've done a huge 

16 amount of work — this is a central theme in a lot 

17 of my econometric research, and I should also add 

18 Dr. Harris has done some work on this earlier on 

19 as well, but in a totally different context of 

20 trying to identify these distributions of 

21 heterogeneity so we can actually look at what the 

22 quitting behavior is, what the determinants are of 

23 quitting that we can measure and then account for 

24 the unmeasured components. That would be a 
page 241 

page 242 

1 heterogeneity distribution. Okay? 

2 Now, the part that we can't determine 
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3 so easily and the reason why it's problematic to 

4 do is to say how the heterogeneity in response to 

5 information would occur? What would be the 

6 heterogeneity? 

7 And that's really the question you're 

8 getting at, and it's that part — since there's no 

9 information event that we can use, it's difficult 

10 to model that, so I suspect we'll never do it for 

11 that reason. 

12 We'd have to take as a premise that 

13 there was an information event in Selikoff's 

14 interventions and then we could look at the — if 

15 we really had found evidence of a Selikoff effect, 

16 we then could use that data to model that 

17 intervention and the heterogeneity and the 

18 response to the intervention. 

19 Q. Within the group that we have been 

20 calling the hard core, is there any literature or 

21 other evidence that suggests that even within the 

22 hard core there are certain types of sources of 

23 information that will have an effect? 

24 A. Well, effect of what? 
page 242 

page 243 

1 Q. Causing them to avoid risky behaviors. 

2 A. I want to separate out — well, as long 

3 as we stay within the hard core, no. 

4 So the answer — the short answer is 

5 no. To the best of my knowledge, there is — but, 

6 in a broader sense, there are literatures that 

7 suggest that ways to intervene that might 

8 affect — be more effective — this is on broader 

9 populations and in even addicted smokers, that 

10 might be more effective than other literatures. 

11 So there is literature in the 

12 intervention study to implicitly attack the hard 

13 core. That's not the theme of any paper that I'm 

14 aware of, but what I'm aware of there's a 

15 literature that suggests different ways to try to 

16 get the information across to people and actually 

17 change their behavior. 

18 And there's evidence of how this works 

19 across people with different smoking histories 

20 with differently levels of education and so forth. 

21 That's summarized in the intervention studies that 

22 we talked about. 

23 Q. Is there a professional consensus among 

24 the authors of the intervention studies as to the 
page 243 

page 244 

1 most effective means to communicate information to 

2 smokers? 

3 MS. HARDING: Object to form. 

4 BY THE WITNESS: 

5 A. The one consensus that I determined 

6 from this literature is that it's very — many of 

7 the interventions are very ineffective. These are 

8 interventions conducted in the '80s, but that the 

9 literature wrings its hands because the — many 

10 different methods are ineffective. 

11 But there are some strategies that 

12 are — seem to work in certain cases. 

13 So for example, my understanding is 
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14 that intervention programs where peers rather than 

15 teachers, for example, instruct teenagers about 

16 the risks of smoking or other health behaviors, 

17 drinking, are more effective. 

18 So there are — there are sort of 

19 relative orderings on effectiveness, but the 

20 overall thrust is that there's no big effect from 

21 all of these studies, so that's really getting off 

22 on a side issue. 

23 Well, maybe it's a main issue later, 

24 but it's a side issue for your question. So, yes, 
page 244 

page 245 

1 there seems to be some evidence that certain 

2 things are more effective than others, but to me 

3 the big event is that nothing seems to be that 

4 effective. 

5 And that's why we think heterogeneity 

6 is at least one — either heterogeneity or the 

7 assumption that people are fully informed so that 

8 you're asking — you're gilding the lily by giving 

9 them the intervention. 

10 Q. But the intervention literature — I 

11 gather you're referring to material that was 

12 identified in the context of your opinions in 

13 either Blue Cross or Asbestos Workers? 

14 A. Yes, some of these documents I have in 

15 front of me here. 

16 Q. That literature appears in peer review 

17 journals? 

18 A. Yes,oh, yes. 

19 Q. But it posits a wide variety of 

20 outcomes for the process of intervention itself? 

21 A. It looks at a number of different 

22 interventions and finds mixed records. 

23 Some are relatively more effective than 

24 others, but finding that in many cases the 
page 245 
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1 information interventions are not that effective, 

2 just direct provision of information. 

3 My understanding of that literature is 

4 that, for example, youth can be told of the 

5 dangers and you can preach to them in one form and 

6 they won't listen. You preach to them in another 

7 form, you reach them in different ways and they 

8 sometimes appear to listen. 

9 So that's the sense in which that 

10 literature — if there's any consensus, it 

11 suggests that certain types of information events 

12 are not that effective, but that particular types 

13 of interventions may be effective where you work 

14 with people one-on-one, approach them in different 

15 ways. 

16 So a Goodyear blimp flying overhead 

17 with a don't smoke ad would have probably little 

18 effect on teenagers, whereas individual counseling 

19 and interventions by peers might seem to have more 

20 an effect. 

21 That's an example. That's not an 

22 exhaustive summary of the literature. 

23 MS. HARDING: Is this an okay time for a 

24 quick break? 
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MR. STENGEL: Yes. I was going to suggest. 
Doctor, you seem to be fading. 

THE WITNESS: No, no. That's find. 

MS. HARDING: I think — 

THE WITNESS: That's fine. I can — do I 
seem to be getting less and less effective? 

MR. STENGEL: Why don't we go off the record. 
THE VIDEOGRAPHER: Going off the video record 
at 4:04 p.m. 

(WHEREUPON, a recess was.) 

THE VIDEOGRAPHER: Going back on the video 
record at 4:17. 

BY MR. STENGEL: 

Q. Professor, on a completely different 
set of questions, your counsel has provided us 
with a hard copy of what's in the electronic 
database for your — the backup for your report. 

I just have a couple of logistical 
questions that people will be unhappy if I don't 
ask. 

All this data is either in STATA or 

SAS? 

A. Primarily in STATA, yes. Let me put it 

this way. The data for the analyses in the Falise 
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case is almost all in STATA, but the analysis for 
the Blue Cross Blue Shield and National Asbestos 
Workers is in SAS. 

Q. Okay. 

A. Some in STATA, too, but that's the main 
division between those two projects because 
different techniques were being used. 

But there is SAS — there are SAS 
results here, too, so I don't want to say it's 
all — one of the two date sets. 

Q. But it will be — if we have people who 
are conversant in STATA and SAS, it will be easy 
to — 

A. Completely. 

Q. — figure out what's going on? 

A. Completely. I'm just looking here — 
for, example this proc.reg. procedure was used in 
SAS, but it's — STATA is on PCs. It's nice to 
use. It has a lot of flexible options. 

Q. And this may not be immediately 
answerable, but if you could, are there analyses 
in the backup material that aren't referenced in 
some way in your report? 

A. Well, what you find — in two senses, 
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yes. 

What I mean is that the accompanying 
set of diagnostic statistics, reports of goodness 
of fit, iteration cycles, a sense of what works 
and, you know, what — what actually produced it 
is actually given here. 

It's not in the tables, which are very 
terse, so each of the tables come to life with a 
much richer context. 
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And, secondly, there are some analyses 
in that report — the robustness that I described 
earlier, like trying different things. 

So you'll find a kind of robustness 
analysis in this report, the accompanying report, 
which will let you check what's in the data and 
see — confirm what I said; you know, like trying 
different break points and different splits and 
showing what the effects would be and so forth. 

So, I mean, just looking here, you look 
at coefficient. I mentioned in my testimony — 
it's not numbered. That's the only trouble here, 
but I'm in the Section A, for example. 

Q. Right. 

A. If you go through here, you'll see the 
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different split points that I talked about. The 
effects weren't that significant — weren't that 
different from each other, but here you see a 
computer verification of what I said, and that is 
the data that I used to make the — so you'll 
find, for example, different splitting points are 
used that go along with the break point analysis 
we talked about earlier. 

It shows what the — what the Harris 
coefficient would be when you try '70, '68, '66, 

'64, and so forth. 

So, yes, there are analyses that are 
corroborative and show different effects, and 
that's true across all the analyses in this 
table — in this supplement. 

Q. Were all of these — was all the 
programming done at Lexecon? 

A. Yes. 

Q. And by someone working under your 
supervision directly or indirectly? 

A. Yes, either working under my 
supervision or in the members of those three 
partners that I mentioned earlier — colleagues 
maybe I should say. 
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Q. There are a couple of things stuck in 
the pocket on the inside of the binder. 

I presume yours is the same way? 

A. Yes. 

Q. What do these represent? 

A. These are giving you the summary 

statistics on the variables. This allows you to 
see — for example the first document you should 
have — well, I don't know if its's — but if you 
look for example at NHIS, the Harris sample. 

Q. Right. 

A. It gives you the summary of statistics. 

For some reason I seem to have two copies of 
those. Maybe somebody has zero copies. 

But, anyway, if you read this page, it 
will tell you the number of observations, what 
they mean, and what the standard deviation would 
be for each of the observations, the minimum 
value, the maximum value, and a list of variables. 

And then it gives you information below 
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on the year of smoking initiation and so forth, so 
it tabulates the data. It gives you a 
distribution of when people started smoking in the 
NHIS sample and so forth. So — 
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Q. That's all I have for the backup 
materials. 

A. Okay. And for the other samples as 
well, I should say. 

Q. Let's turn back to your report and your 
assessment of Dr. Harris's work with respect to 
initiation rates. 

A. Which paragraph are we at? 

Q. I'm looking specifically at Page 25. 

A. Yes. 

Q. And your criticisms here relate to, 

one, you've done an examination of insulation — 
sorry, initiation rates of the insulators and 
found that at least from the sample that you drew 
they were higher than the NHIS group? 

A. This is Paragraph 67? 

Q. Correct. 

A. Yes. 

The crucial sentence, however, is the 
next one, which is that the insulators' initiation 
rates did not fall relative to the comparison 
group after '62. 

Q. Okay. In the footnote you make 

reference to the fact of a possible rise, but 
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that's not statistically significant. 

A. Yes. I think it's more of an artifact. 

Q. Does that mean that the number neither 

rises nor falls; it stays relatively stable? 

A. No, numerically it rises. 

Q. Okay. 

A. But I wouldn't make anything of it. I 

mean, one could say numerically it raises and, 
therefore, Harris is doubly wrong or something, 
but that would be a crazy thing to do, but it's 
not significant. 

You could say this is just a fluke or 
something that rises because of statistical 
sampling, but the key pattern which isn't a fluke 
is the second sentence of 67 which is their 
initiation rates do not fall. 

Q. Do you know what the initiation rates 
for the Manville claimants were in that period? 

A. You mean for the HR&E sample? 

Q. Right, that's correct. 

A. I'd have to think about that. I 

don't — over the comparable period, I don't know. 
I can't say. Off the top of my head, I can't say. 
I don't recall any abrupt change, but I don't 
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know, I don't know off the top of my head. I 
should know that, but I don't know. 

Q. All right. And beyond that Paragraph 

67 — 

A. Yes? 
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Q. — your other objections are similar to 
ones that you've raised with respect to quit 

8 rates; that over time the asbestos exposed workers 

9 would be getting lots of information so you'd get 

10 the decay in any effect of withholding information 

11 on initiation rates? 

12 A. Correct. 

13 MS. HARDING: Objection to the 

14 characterization of the witness's report. 

15 A. But I would say yes, that it's, it's 

16 analogous to what we said earlier, just the same 

17 logic. 

18 Q. And the same logic would apply to the 

19 conclusions you reached about heterogeneity? 

20 A. Yes. It's a parallel analysis here. 

21 It's with all the flaws and all the Insights — 

22 Q. The report — sorry. 

23 A. — previously discussed here. 

24 Q. The report then concludes with a 
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1 discussion of Dr. Harris's assumptions about quit 

2 and initiation rates between '54 and 1962? 

3 A. Yes. 

4 Q. That debate is related to — strike 

5 that. 

6 Do you have a — what's the basis for 

7 your rejection of Dr. Harris's assumption as to 

8 quit rate between '54 and '62? 

9 MS. HARDING: Object to form, as that there 

10 is only one basis. 

11 BY THE WITNESS: 

12 A. There are several bases. 

13 But as stated In paragraph 70, this is 

14 what we are looking at now, it's the assertion 

15 that's made by Dr. Harris without any analytical 

16 or factual support — I'm just reading from the 

17 report — that In the counterfactual world, 

18 claimants would have quit rates 1.5 times their 

19 actual rates. 

20 I, by the standards we discussed 

21 earlier, where one would build a model and present 

22 the evidence in a systematic way, I don't see 

23 that. 

24 I see a statement of opinion. But I 
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1 don't see anything resembling what went on earlier 

2 in terms of comparisons of one sample with 

3 another. 

4 It's a, it's an educated guess. But 

5 it's not well-documented. So it's more the form 

6 of a question, and a statement, that this seems 

7 somewhat irregular from usual procedure, about how 

8 you justify these things. 

9 It doesn't seem data based. Well, it 

10 isn't data based. 

11 BY MR. STENGEL: 

12 Q. To the extent that Professor Harris was 

13 purporting to draw that rate from general 

14 population statistics in prior studies, would that 

15 be an Inappropriate practice? 

16 MS. HARDING: Object to form, as to prior 
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17 studies. 

18 BY THE WITNESS: 

19 A. I'm not sure that there is that basis. 

20 I think what goes on in this counterfactual world 

21 is, first of all, we have to understand, and this 

22 gets us into another whole report, which I'm 

23 sure — well, maybe, I can't say I'm sure — but 

24 which I assume you are not interested in getting 
page 256 
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1 into in great detail. 

2 But there is a question about the 

3 baseline departure, which was part of the study 

4 reported in the National Asbestos Workers 

5 supplement and the Blue Cross/Blue Shield 

6 testimony, that this period '54 to '62 is a very 

7 problematic period for constructing even a factual 

8 description of what the world was like; never mind 

9 a counterfactual description, mainly the problem 

10 of having no data or little data to fill in. 

11 And then to embellish that point, once 

12 one has no data, to speculate how the world would 

13 look is to make the original problem worse, 

14 because you don't have any basis for — you have a 

15 very weak leg to stand on. 

16 And sort of altering that leg, jacking 

17 it up, jacking it down, seems somewhat arbitrary. 

18 So it's an opinion. 

19 But it's not — I wouidn't even want to 

20 say it's an educated guess; it's just a number. 

21 And it seems qualitatively of a different 

22 character than the other numbers that have been 

23 used by Dr. Harris, and more subject to, more 

24 prone to criticism, because it's not grounded in 

page 257 

page 258 

1 any evidence that I'm aware of. 

2 It's pure speculation. That's a more 

3 blunt way to state it. 

4 BY MR. STENGEL: 

5 Q. And pure speculation is not a criticism 

6 you would aim at the other work Dr. Harris has 

7 done here, other than the quit and initiation 

8 rates in the '54 to '62 period? 

9 A. No. 

10 MS. HARDING: Object to form. 

11 BY THE WITNESS: 

12 A. No; I would say that there is a 

13 spectrum here. I'm going down the spectrum to the 

14 lowest members, the worst cases. 

15 There is an element of speculation that 

16 we talked about earlier, the projection of 

17 transitory rate changes into permanent changes, 

18 and you know, the use, the inference about what an 

19 interaction would mean, and if it were found, and 

20 so forth and so on. 

21 So there is speculative development 

22 throughout. I would just say it's the most 

23 speculative of a large number of speculative 

24 elements, that, the one that I find most 
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1 troubling, because it's hardest to attack; it's 
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2 not clearly documented. 

3 It's kind of tough to criticize 

4 something that comes out of thin air. 

5 BY MR. STENGEL: 

6 Q. Well, to the extent that Dr. Harris has 

7 explained in more detail the derivation of the '54 

8 to '62 period numbers in his deposition, is that 

9 something you will take a look at? 

10 A. Well, we do, in the studies for the 

11 supplement to the National Asbestos Worker, May 

12 31st, 19 — year 2000, we questioned the, not the 

13 but-for world, we question that too, but we also 

14 just question the derivation of the quit rates. 

15 I keep emphasizing that this line of 

16 work here in the original study, the baseline 

17 study, that so-called factual study, is itself 

18 very speculative, because it's based on two 

19 numbers really, and borrowing evidence from other 

20 numbers way outside the sample of those two 

21 numbers. 

22 The truth of the matter is the data 

23 really do not become available in a systematic way 

24 until after 1962. 
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1 So getting a factual or a 

2 counterfactual becomes a very speculative 

3 activity. 

4 Q. Why weren't the data available before 

5 1962? 

6 A. They just, the evidence hasn't, the 

7 reports, the NHIS data, the CPS data, there really 

8 is only one data observation for 1954, '55 I guess 

9 is the year. 

10 And there is just, it's a phenomenon 

11 that wasn't surveyed systematically. It's in some 

12 sense the consequence I think of the '64 Surgeon 

13 General's report, that suddenly people became 

14 aware, and data were starting to be collected. 

15 So It's a manifestation of the 

16 phenomenon, of the landmark, watershed nature of 

17 the '64 report. 

18 But there are no facts out there to 

19 use. And therefore, anything before '62 or '63 or 

20 '64, I should say, is really speculation; largely 

21 speculation, much weaker evidence. 

22 Q. Have you done any calculation of what 

23 the mathematical effect — strike that. 

24 Have you made any effort on your own to 
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1 derive a quit rate or a quit rate ratio for the 

2 '54 to '62 period? 

3 A. You mean an application specifically to 

4 the, to the Falise case? 

5 Q. Yes. 

6 A. Well, yes and no. Let me — I'm not 

7 trying to be confusing. 

8 In the sense that, as Dr. Harris says, 

9 he is relying on his other studies, we have 

10 questioned those studies, and we have derived our 

11 own quit rates and our own initiation rates, to 

12 go, to anticipate the next line of questioning, in 
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13 paragraph 72 and 73, by questioning, relaxing the 

14 assumptions made by Dr. Harris, and seeing what 

15 their consequences are for quitting behavior, and 

16 what the inference would be for quitting behavior 

17 in this crucial period of '54 to '62. So we have 

18 re-analyzed that. 

19 Q. And have you taken that analytical work 

20 and applied it specifically to Falise to calculate 

21 the impact, if any, on Dr. Harris's damage model? 

22 A. Well, there is an aspect of the — 

23 remember, there is another step here which we 

24 haven't discussed. And that other step is the 
page 261 
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1 counterfactual construction. 

2 Q. Um-hmm. 

3 A. So never mind the factual construction, 

4 which is extremely problematic. 

5 Now we have to come up and come up with 

6 a number like 1.5. And I think at this stage, we 

7 throw up our hands, and say, well, we are in bad 

8 company if we, if we do that. We just don't have 

9 good — there is no basis for doing this. 

10 So no, we haven't. It's, we don't have 

11 the — nobody has any basis for doing this. So we 

12 are not going to engage in it. 

13 Q. So your position is, you just can't do 

14 it? 

15 A. We can question it, and we can do it. 

16 And we can do it, but in a sense that we can make 

17 up a number. But that's what it would be. 

18 So we could say, based on our expert 

19 opinion and our reading of the literature, that 

20 the number is pi over — pi squared over E or 

21 something. And that would have no more or no less 

22 authenticity than what we see in Dr. Harris's 

23 report. 

24 But we didn't engage in that activity 
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1 at this point, because it just seems so far afield 

2 from anything that's anchored in reality or model, 

3 that we leave it to others. 

4 And we maybe should do a sensitivity 

5 analysis to show; but what it would show is that 

6 anything is possible. And that by itself is not 

7 an enlightening statement. 

8 Q. Would the same position hold true as to 

9 the initiation rates for '54 to '62? 

10 A. Yes. The initiation rate analysis, if 

11 anything, is more sensitive when we look at the 

12 factual world. And in terms of the counterfactual 

13 world, it's anybody's guess. 

14 It's just what I would say is an 

15 example of pure speculation. 

16 Q. You take particular issue with Dr. 

17 Harris's reliance on, I believe it's published 

18 literature relating to female adolescents? 

19 A. Yes. 

20 Q. And there I presume — well, I 

21 shouldn't presume. 

22 Is your objection here the 

23 applicability of data relating to both males and 
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24 females to a predominantly male population, or do 
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1 you have methodological objections to the 

2 published article itself? 

3 A. Well, there are two aspects; both 

4 actually. 

5 First of all, it seems peculiar to 

6 apply study of female adolescents to 40 to 50 year 

7 old insulation workers who are male; especially 

8 when male patterns of smoking are declining over 

9 this period, and female patterns, especially young 

10 female patterns, are increasing. 

11 So there is a generalizability. 

12 But secondly, the article itself is 

13 problematic for us, for me. And so I question 

14 also the nature of the article, the evidence that 

15 claims that targeted smoking advertising created a 

16 market for smokers, and that in fact it was the 

17 advertising that led to the smoking. 

18 The obvious and I think important 

19 objection is the one of reverse causality; namely, 

20 was it as a consequence of smoking behavior, which 

21 could be due to the entire change in the 

22 life-style of young women in this time period, the 

23 pill, higher labor force participation rates, a 

24 change in their occupations; this is the time when 
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1 women are switching out of occupations, going from 

2 typical, stereotypical occupations like 

3 schoolteaching and other occupations, to becoming, 

4 changing their majors, and becoming doctors and 

5 lawyers in much more systematic way. 

6 So there is definitely a change going 

7 on. I could give you a lot of papers which 

8 document this change. It's well-known. 

9 But the point is that a new market 

10 emerged. And one might argue plausibly that this 

11 market, I mean at least as a 

12 counter-interpretation of their argument, and the 

13 timing even would suggest that, in this article by 

14 Gilpen and Pierce, I believe it is, that the 

15 evidence is that there is no firm evidence that 

16 the causality didn't go the other way, and in 

17 fact, as a result of changed behavior by women, 

18 including smoking behavior, the cigarette 

19 companies became aware of a new market and 

20 targeted it. So it was like the cart to us 

21 following the horse, and the cart here in this 

22 case is the targeting, the advertising. 

23 Q. And I think I in effect asked you this 

24 previously, in the context of quit rates for '54 
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1 to '62. 

2 But taking them both, quit and 

3 initiation rates for that time period, you have 

4 never performed an analysis of the amount to which 

5 Dr. Harris's damage estimate would be reduced if 

6 you eliminated conduct during those periods? 

7 A. I don't see a factual basis for doing 

8 it, but we could make up numbers and do it. 


http://legacy.library.ucsf;MiLf/tid/xrn05a00/pdfndustrydocuments.ucsf.edu/docs/ygxd0001 



9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

page 

page 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


That's why we haven't done it. But one 
could do it. It would just be, there would be no 
more basis for it than what is in Harris's report. 

Q. Turning to a different subject 
altogether, we talked this morning about the '64 
Surgeon General's report? 

A. Yes. 

Q. And are you familiar with an article by 

Bishop and Yu, I believe — Bishop is the, 
certainly the lead author — evaluating the effect 
of the dissemination of the Surgeon General's 
report on smoking behavior? 

A. Yes. I refer to that. That's one of 

the arguments. I believe if you look at the 
National Asbestos Workers study, if you have that 
document, we refer to that on, as item 16 on the 
266 
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economics literature section; it's Page 2, at the 
very top of Page 2 of the supplement. So I'm 
aware of that. 

Q. Okay. And you approve of the 
methodology employed by those authors? 

MS. HARDING: Object to form. 

BY THE WITNESS: 

A. Well, this is one of a piece of 
studies. I don't know why you focus on Bishop and 
Yu. 

I don't know if you want me to comment 
on that, or if I could expand my comment to a 
larger discussion. 

BY MR. STENGEL: 

Q. My question was really as to Bishop and 
Yu. And if you have specific observations as to 
that article, I'd love to hear them. 

A. Okay. In the context of this 

article — it's been a little while since I read 
this article, which is why I'm hesitating to make 
very precise statements. 

In my mind, I lump it together with 
several other papers that address this question of 
how people responded to the information events of 
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'64, '54, and to taxes, prices, the Fairness 

Doctrine, and the advertising ban. 

And I'm having a little bit of trouble, 
to be honest, with focusing just on Bishop and Yu. 
I wouldn't see this as a central paper. It's one 
of many papers in the literature. And it seems 
like it's a literature that, itself; so focusing 
on this paper alone, I would be troubled, because 
I don't think that any one paper here is 
definitive. 

And the papers as a whole are 
illustrative of the problem of trying to make 
inferences about episodes, like any one of those 
episodes, '64 Surgeon General's report, the 
advertising ban, the Fairness Doctrine, from high 
level of aggregation, and use of a time series, 
when you have 30, 40 observations, maximum. 

So I'm a little bit troubled by the 
Bishop Yu study, the Bolito, Murphy, Sands study. 
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20 the Klein, Schneider, Murphy study, and the whole 

21 Porter study and so forth, because the literature, 

22 when put together in one place, produces somewhat 

23 contradictory evidence about the more minor 

24 interventions, 
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1 But there seems to be a fair evidence 

2 from this study that, these studies, that prices 

3 matter, prices matter. 

4 And so this is what I would take from 

5 Bishop and Yu, in relationship to the entire 

6 literature, not just Bishop and Yu. Prices 

7 matter; that the, there was definitely a '64 

8 effect. And when it studied, there seems to be a 

9 '54 effect as well. But that the finer detail of 

10 Fairness Doctrine, advertising bans and the like 

11 is much harder to parcel out, and depends on the 

12 particulars of the econometric method used. And 

13 therefore, it's problematic. 

14 So maybe that's an evasive answer. But 

15 I think it's important to put this study in 

16 context, because it's not the only one and 

17 necessarily the best one or the most cited one. 

18 For example, in the study by Chalubka 

19 and Warner, in their summary of the economics of 

20 smoking, which is item 21, this is one of many 

21 papers that are put in this, that address these 

22 questions. 

23 Q. But there is a substantial body of peer 

24 review economic literature on the — to use your 
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1 trio of events, price matters in '54 effect and 

2 the '54 effect, the latter or last being the 

3 weakest of the three? 

4 MS. HARDING: Object to form. 

5 BY THE WITNESS: 

6 A. Well, the '54 analysis is weaker only 

7 in the sense that some of the data sets don't 

8 include back that far, so there's less evidence on 

9 the issue. 

10 If you look at eyeball estimates and 

11 you read the literature, something went on there 

12 in '54, but it's less well-documented so in that 

13 sense it's weaker. 

14 Q. But it doesn't offend your professional 

15 sensibilities to employ the eyeball if that's all 

16 that the data supports? 

17 MS. HARDING: Object to form. 

18 BY THE WITNESS: 

19 A. Well, ocular econometrics it's called 

20 sometimes, the filling in by the eye. 

21 No, I mean, you know, with weaker and 

22 weaker data, it probably becomes pretentious and 

23 even fraudulent to do a high level of statistical 

24 analysis on two observations, like connecting '54 
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1 and '62. 

2 So if I had to sort of look — I mean I 

3 see — I would guess the econometrics going on in 

4 the earlier period is more of the sort where 
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5 there's smoke, there's fire, without making puns 

6 here. 

7 That essentially you see a lot of 

8 activity and you do see some evidence of — but 

9 it's just that the quitting behavior, the surveys 

10 that are being conducted in that earlier period, 

11 are very, very limited and, therefore, the 

12 evidence on quitting is limited. 

13 You can look, however, at retrospective 

14 survey evidence, and it seems to suggest it had an 

15 effect. The biggest effects are coming later when 

16 the Surgeon General puts the imprimatur on this 

17 and this becomes — the methodological issue gets 

18 straightened out at some level; namely how to 

19 determine causality. 

20 Q. Does any of the literature deal with 

21 subsequent Surgeon General reports? Did '85, for 

22 example, have any measurable effect? 

23 A. Literature — that's a good question. 

24 The — any of the literature? My problem with 
page 271 

page 272 

1 that is I can't say I know every single paper 

2 written. 

3 The main events that are studied 

4 predate '85, so I don't know of a study off the 

5 top of my head that would focus specifically, say, 

6 on '85 or '89. I don't think '85 is perceived as 

7 being a watershed report like the earlier report 

8 of '64, but at that point the literature starts 

9 lacking in interventions like price changes and 

10 the like, which is more relevant I think in the 

11 '80s. 

12 So the answer is I don't think there's 

13 any literature, at least I'm not aware of it. 

14 Q. Are you aware of any economic 

15 literature dealing with warning or information 

16 campaigns with other products not tobacco 

17 products? 

18 MS. HARDING: Object to form. 

19 BY THE WITNESS: 

20 A. There is literature on, for example, 

21 recalls, safety of — like the information 

22 generated by — I'm trying to think of the 

23 article — the — DES I think it is. 

24 So in both the health economics 
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1 literature and the literature on industrial 

2 organization on product recalls. 

3 Certainly the information that was made 

4 available, for example, when Tylenol was 

5 contaminated, you definitely see evidence of 

6 information effects affecting consumer behavior. 

7 So yes, there's an economic literature. 

8 Has it been studied as systematically as the 

9 smoking literature? To the best of my knowledge, 

10 no. It hasn't attracted the same generality of 

11 interest and the data aren't as strong. 

12 And these typically are episodes, like 

13 the Tylenol episode is kind of a well-documented 

14 episode and nobody seems to think it's interesting 

15 to study because everybody knew you quit buying 
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16 Tylenol when it was contaminated. People died and 

17 it was a one-shot affair. 

18 And some of the other drugs where there 

19 have been substantial — multiple birth defects — 

20 I think DES and some of the other drugs — so they 

21 are studied, but, again, there's not the same 

22 generality. 

23 But, yes, there is a — there is 

24 some — there are articles that I've have to dig 
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1 out, but I know of articles which look at the 

2 specific events and show — 

3 Q. Is there also in economic literature 

4 about — in a competitive — the fact that in a 

5 competitive market companies or manufacturers will 

6 compete in terms of product safety? 

7 MS. HARDING: Object to form. 

8 BY THE WITNESS: 

9 A. What you're saying is theoretical 

10 literature, empirical literature? 

11 BY MR. STENGEL: 

12 Q. Either. 

13 A. Well, in some sense the literature that 

14 we talked about earlier, for example, the paper by 

15 Murphy and Klein and Schnider, for example, and 

16 some of the other papers that were related and in 

17 particular the summary by Mulholland prepared for 

18 the Federal Trade Commission, documents in the 

19 context of cigarette advertising — cigarette 

20 companies, that there was an implicit competition 

21 in the sense that after the first health scare, 

22 filter cigarettes entered the market; that market 

23 share of companies introducing those filtered 

24 cigarettes were substantially altered; one company 
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1 becomes paramount as a result of that. 

2 And similar analyses on tar content and 

3 its effect, so there is evidence of competition on 

4 aspects that you would think of as safety — at 

5 least I would interpret as safety — and it's 

6 studied, how in fact the tar content of cigarettes 

7 declines and how in fact consumers are shifting to 

8 safer tar brands. 

9 In terms of the general economics of 

10 competition on attributes of goods like safety, 

11 I'm just trying to think of — there is sort of 

12 emerging literature now on weights obesity 

13 problems. Posner has written on this and others 

14 with an emphasis being that people are shifting 

15 towards diet brands and there is some competition 

16 for producing low calorie, high — or safer, less 

17 fat lower fat content products. 

18 That is literature that I can't say I'm 

19 intimately familiar with. I'm aware of it, but I 

20 can't say I know every detail of that literature. 

21 I don't. 

22 But there is literature on competition 

23 and sort of nonprice aspects of competition. 

24 Quality of the product is one. There's huge 
page 275 
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1 literature on product variety and competition, 

2 theoretical and empirical. 

3 Books written by people like Lancaster, 

4 a massive number of articles where people try to 

5 show about the effect of both quality and price on 

6 the demand for a good. 

7 Even in the case of risk in the 

8 market — in the labor force, there's a literature 

9 we are looking at — economists look at the effect 

10 of introducing safety in the workplace and how 

11 that affects wages and how that affects employment 

12 and how that affects the location of people into 

13 the industry and what the response of the industry 

14 would be to alternative types of regulation — 

15 how, for example, regulating the industry, making 

16 it safer, affects the wages of workers then in 

17 that industry. 

18 So in some sense certain industries are 

19 competing in the labor market by providing safer 

20 jobs and what the consequences are for wages, so 

21 there is literature on this, huge literature in 

22 the economics area. 

23 So the answer is yes, there's 

24 literature and with quality as an important 
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1 component. 

2 Q. Do you expect to testify at trial in 

3 any respect to or any respect about the research 

4 and development expenditures of the tobacco 

5 companies? 

6 A. In this trial? 

7 Q. Yes. 

8 A. Well, only if it becomes — only if 

9 it's brought up. It is implicit in the materials 

10 on which I rely — I mean, my own reports, I 

11 discuss this in other reports. 

12 In particular you'll find in the 

13 National Asbestos Workers reports and in Blue 

14 Cross Blue Shield there's some discussion. 

15 And so if it's raised. I don't see 

16 that as being central to this case; but if it's 

17 raised, I'm prepared to testify on that and I've 

18 studied that. 

19 MR. STENGEL: Give me one minute. I think 

20 I'm done here. 

21 (Short pause.) 

22 MR. STENGEL: Okay, I am finished with 

23 questioning. 

24 The one comment I will make is we do 
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1 have some difference of opinion as to the 

2 production of electronic material. It's now being 

3 provided to us, I understand, and to the extent we 

4 can't make sense of what we have, we will 

5 presumably make application to the magistrate for 

6 a second session of the deposition for any 

7 explanation we think is necessary. 

8 I don't know that that's going to 

9 happen, but I want counsel to be aware. 

10 MS. HARDING: I just want to make our 

11 position on the record then. 
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I have represented to you based on 
representations made to me by Ellie Leibenstein 
that we sent three boxes of materials that 
included the electronic data relating to Dr. 
Heckman's Falise report and his reliance materials 
by Federal Express to your office and we have 
copies of the Federal Express receipts that 
indicate that they were delivered and received by 
your office. That's the status. 

MR. STENGEL: Okay. 

MS. HARDING: For the record. 

THE VIDEOGRAPHER: Here concludes the video 
deposition at the end of Tape 3 at 4:58. 
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time and place aforesaid, consisting of Pages 1 to 
^ NUMBER, inclusive, and I do again subscribe and 
make oath that the same is a true, correct and 
complete transcript of my deposition so given as 
aforesaid, and includes changes, if any, so made 
by me. 

JAMES J. HECKMAN 

SUBSCRIBED AND SWORN TO before me 

this day of , A.D. 200 

Notary Public 
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STATE OF ILLINOIS ) 

) SS: 

COUNTY OF DU PAGE ) 

WE, SHARYN A. EVERMAN and MARY KAY 
BELCOLORE, Notaries Public within and for the 
Counties of DuPage and Will, State of Illinois, 
and a Certified Shorthand Reporter of said state, 
do hereby certify: 

That previous to the commencement of 
the examination of the witness, the witness was 
duly sworn to testify the whole truth concerning 
the matters herein; 

That the foregoing deposition 
transcript was reported stenographically by us, 
was thereafter reduced to typewriting under our 
personal direction and constitutes a true record 
of the testimony given and the proceedings had; 

That the said deposition was taken 
before us at the time and place specified; 

That we are not relatives or employees 
or attorney or counsel, nor relatives or employees 
of such attorney or counsel for any of the parties 
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hereto, nor interested directly or indirectly in 
the outcome of this action. 
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IN WITNESS WHEREOF, I do hereunto set 
my hand and affix my seal of office at Chicago, 
Illinois, this 20th day of June, 2000. 


Notary Public, DuPage County, 
Illinois. 

My commission expires 6/18/03. 
C.S.R. Certificate No. 84-2315. 
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